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IN THE 


United States Court of Appeals 


For Tue Distaict or Couumsim Crecurr 
No. 13,704 


International Trarnrxe Apministeation, Inc., Appellant 
ve 


Harry A. Toutmin, Jz., Individually; Harry A. Tova, 
Jz., as Trustee of the Estate of Harry A. Toulmin, Sr,, 
deceased; Harry A. Toutmin, Jz., as Administrator of the 


Estate of Rosamond Toulmin, deceased, Appellees 


On Appeal from the United States District Court for the 
District of Columbia 
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| Civil Action No. 901 





IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF OHIO WESTERN DIVISION AT DAYTON 
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INTERNATIONAL Trarntne ApministraTion, Inc., a corpora- 
tion organized and existing under the laws of the State 
of Delaware, Plaintiff, 


i, Fe bee 
- 


a4 


vs. 


Harry A. Toutmin, Jz., oO 
Harry A. Touumin, Jk, as Trustee of the Estate of Harry 
A. Toulmin, Sr., deceased, and Harry A. Tourn, Jz., as 
Administrator of the Estate of Rosamond Toulmin, 
deceased, Defendants. 


\L. International Training Administration, Ine., is a cor- 
poration not for profit duly organized and existing under 
the laws of the State of Delaware, with its principal place 
of business in Washington, D. C. The defendants, Harry 
A. Toulmin, Jr., Harry A. Toulmin, Jr., as Trustee of the 
Estate of Harry A. Toulmin, Sr., deceased, and Harry A. 
Toulmin, Jr., as Administrator of the Estate of Rosamond 
Toulmin, deceased, are citizens of Ohio and residents of 
Dayton of this District. The matter in controversy ex- 
ceeds, exclusive of interest and costs, the sum of Three 
Thousand Dollars ($3,000.00). ~ 


2. On or about September 18, 1945, one Warren L. 
Browning, Trustee, was the owner of the busilding located 
at 1415-19 ‘*H’’ Street, N. W., Washington, D. C., and on 
said date entered into an agreement of lease as landlord 
with said International Training Administration, Inc., as 
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tenant for the fourth floor of said premises for the term of 
five years commencing September 1, 1945, and ending 
August 31, 1950. 


Said agreement of lease contains an option on the part 
of said International Trainmg Administration, Ine., to 
renew said lease for an additional term of five years com- 
mencing September 1, 1950, and ending August 31, 1955. 
Said International Training Administration, Inc., duly ex- 
ercised its option to renew said lease in accordance with 
the terms and conditions thereof. 


Said lease also provides, among other things, as follows: 


‘*And the said Tenant, for itself and for its suc- 
cessors and administrators, does hereby covenant to 
and with the Landlord that it . . . will not sublet or 
assign the sald premises, or any part thereof, nor 
transfer possession or occupancy thereof to any person 
or persons, nor earry on any other business therein 
without the written consent of the said Landlord first 
had and obtained. The written consent of the said 
Landlord for the subletting of the said space hereby 
leased will not be unreasonably withheld.”’ 


3. The defendants, Harry A. Toulmin, Jr., Harry A. 
Toulmin, Jr., as Trastee of the Estate of Harry A. Toulmin, 
Sr., deceased, and Rosamond Toulmin, now deceased, ac- 
quired the above-deseribed building from said Warren L. 
Browning, Trustee, subject to the rights of said Interna- 
tional Training Administration, Ine., under said lease and 
at the times hereinafter mentioned were the owners of said 
building. The said Rosamond Toulmin has since died and 
the defendant, Harry A. Toulmin, Jr., is the duly qualified 
and acting administrator of her estate. 


Plaintiff makes Paragraphs 1, 2 and 3 a part of each of 


the counts hereinafter stated as fully as if repeated at. 


length in each of said counts. 
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Fisr Count 


|4 On or about March 20, 1947, the said International 
Training Administration, Inc., subject to obtaining the 
written consent of Rosamond Toulmin and the defendants 
Harry A. Toulmin, Jr., and Harry A. Toulmin, Jr., as 
Trustee of the estate of Harry A. Toulmin, Sr., deceased, 
entered into a certain sublease agreement of said premises 
with the National Electrical Contractors Association, an 
unincorporated association, for a period to commence April 
30, 1947, and to expire August 30, 1955, at an aggregate 
rental during the term of said sublease of One Hundred 
Four Thousand One Hundred Sixty-six Dollars and Sixty- 
seven Cents ($104,166.67). Said International Training 
Administration, Inc., thereupon submitted said sublease 
agreement to Rosamond Toulmin and the defendants 
Harry A. Toulmin, Jr., and Harry A. Toulmin, Jr., Trustee 
of the Estate of Harry A. Toulmin, Sr., deceased, for ap- 
proval. Although said National Electrical Contractors 
Association was financially responsible and would have 
made a proper and desirable tenant, and although there was 
no reasonable reason why the said Rosamond Toulmin 
and the defendants Harry A. Toulmin, Jr., and Harry A. 
Toulmin, Jr., Trustee of the Estate of Harry A. Toulmin, 
Sr., deceased, should not have consented to said sublease, 
said Rosamond Toulmin and the defendants, Harry A. 
Toulmin, Jr., and Harry A. Toulmin, Jr., Trustee of 
the Estate of Harry A. Toulmin, Sr., deceased, wrong- 
fully, unreasonably, severally and arbitrarily refused 
to give their written consent and withheld giving 
their written consent to said subletting of said space 
and illegally prevented said International Trainmg 
Administration, Inc., from subleasing said premises to said 
National Electrical Contractors Association. By reason 
thereof plaintiff lost the profits and advantages of said 
sublease agreement with National Electrical Contractors 
Association and defendants are liable for such loss. 
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5. The difference between the amount of rental for the 
period from April 30, 1947, to August 31, 1955, which Na- 
tional Electrical Contractors Association would have paid 
to said International Training Administration, Inc., under 
the aforesaid sublease agreement and the amount of rental 
which said International Training Administration, Ine., 
would have been required to pay as tenant under said lease 
of September 18, 1945, amounts to Forty-one Thousand 
One Hundred Sixty-six Dollars and Sixty-seven Cents 
($41,166.67). To plaintiff’s damage in the sum of Forty- 
one Thousand One Hundred Sixty-six Dollars and Sixty- 
seven Cents ($41,166.67). 


Counr Two 


6. On or about March 29, 1947, said International Train- 
ing Administration, Inc., subject to obtaining the written 
consent of Rosamond Toulmin and the defendants, Harry 
A. Toulmin, Jr., and Harry A. Toulmin, Jr., Trustee of the 
Estate of Harry A. Toulmin, Sr., deceased, assigned the 
above-described lease to said National Electrical Contrac- 
tors Association, and unincorporated association, for a 
period to commence May 1, 1947, and ending August 31, 
1955. Under the terms of said assignment, said National 
Electrical Contractors Association agreed to assume all 
obligations of said International Training Administration, 
Inc., to the landlord named in the said lease agreement 
dated September 18, 1945, or its successors in title, to make 
all payments of rental in the sum of Sixty-five Hundred 
Dollars ($6,500.00) per annum commencing May 1, 197, 
to and including August 31, 1952, and thereafter, to Au- 
gust 31, 1955, at the rate of Seventy-five Hundred Dollars 
($7,500.00) per annum, and in addition thereto, to pay in 
equal monthly installments, as near as may be in advance, 
commencing May 1, 1947, to and including August 31, 1955, 
to said International Training Administration, Inc, the 
difference between Twelve Thousand Five Hundred Dollars 
($12,500.00) per annum and the per annum rentals paid 
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by the National Electrical Contractors Association to the 
landlord or his successors in title at the per annum rates of 
Sixty-five Hundred Dollars ($6,500.00) from May 1, 1947, to 
August 31, 1952, and Seventy-five Hundred Dollars 
($7,500.00) from September 1, 1952, to August 31, 1955: 
Plaintiff thereupon submitted said assignment to the said 
Rosamond Toulmin and the defendants Harry A. Toulmin, 
Jr., and Harry A. Toulmin, Jr., as Trustee of the Estate 
of Harry A. Toulmin, Sr., deceased, for approval. Although 
said National Electrical Contractors Association was 
financially responsible and would have made a proper and 
desirable tenant, and although there was no reasonable 
reason why said Rosamond Toulmin and the defendants, 
Harry A. Toulmin Jr., and Harry A. Toulmin, Jr., as 
Trustee of the Estate of Harry A. Toulmin, Sr., deceased, 
should not have consented to said assignment, said Rosa- 
mond Toulmin and the defendants, Harry A. Toulmin, Jr., 
and Harry A. Toulmin, Jr., as Trustee of the Estate of 
Harry A. Toulmin, Sr., deceased, wrongfully, unreasonably, 
severally and arbitrarily refused to give their written con- 
sent and withheld giving their written consent to said 
assignment of said lease and illegally prevented said In- 
ternational Training Administration, Inc., from assigning 
said lease to said National Electrical Contractors Associa- 
tion. By reason thereof said International Training Ad- 
ministration, Inc., lost the profits and advantages of said 
lease assignment to the National Electrical Contractors 
Association, and defendants are Hable for said loss. 


7. The difference betwen the amount of rental for the 
period from April 30, 1947, to August 31, 1955, which Na- 
tional Electrical Contractors Association would have paid 
to said International Training Administration, Inc., under 
the aforesaid assignment of lease and the amount of rental 
which said International Training Administration, Inc., 
would have been required to pay as tenant under said lease 
of September 18, 1945, amounts to Forty-one Thousand 
One Hundred Sixty-six Dollars and Sixty-seven Cents 
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($41,166.67). To plaintiff’s damage in the sum of Forty- 
one Thousand One Hundred Sixty-six Dollars and Sixty- 
seven Cents ($41,166.67). 


Tump Count 


8. Plaintiff further says that in said aforementioned 
lease of September 18, 1945, the landlord agreed to reim- 
burse the tenant, on account of certain improvements tenant 
agreed to make at its own cost and expense, the sum of 
Foar Thousand Dollars ($4000.00), to be paid to the 
said tenant during the term of said lease at the rate of one 
thousand dollars ($1000.00) per year beginning September 
1, 1946, in monthly installments of Eighty-three Dollars and 
Thirty-three Cents ($83.33) for eleven months and Eighty- 


three Dollars and Thirty-four Cents ($83.34) for the twelfth — 


month of each year. Plaintiff made said improvements but 
there has only been paid by the landlord pursuant to 
said provision the sum of Six Hundred Sixty-six Dollars 
and Sixty-four Cents ($666.64). Defendants have failed 
and refused to pay to said International Training Admin- 
istration, Inc., or to plaintiff, United States of America, the 
balance of Three Thousand Three Hundred Thirty-three 
Dollars and Fifty-six Cents ($3333.56). To plaintiff’s 
damage in the sum of Three Thousand Three Hundred and 
Thirty-three Dollars and Fifty-six Cents ($3333.56). 


Fourrs Count 


9. Said lease further provided that in the event of a 
renewal thereof by, tenant, the landlord agreed to reim- 
burse the tenant on account of such improvements or alter- 
rations an additional sum of Two Thousand Dollars 
($2000.00). Plaintiff exercised its privilege of renewal; 
but the defendants have failed to pay said Two Thousand 
Dollars ($2000.00) as required by the terms of said lease. 
To plaintiff’s damage in the sum of Two Thousand Dollars 
($2000.00). 
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Frere Count 


10. It was further agreed by and between plaintiff and 
Rosamond Toulmin and the defendants Harry A. Toulmin, 
Jr., and Harry A Toulmin, Jr., as Trustee of the Estate of 


Harry A. Toulmin, Sr., deceased, that said defendants’ 


and she and each of them severally would pay plaintiff 
for its interest under said lease in the partitions, lighting 
fixtures and venetian blinds placed in or upon said premises 
by plaintiff at the agreed value of Two Thousand Dollars 
($2000.00), but defendants have failed to make said pay- 
ment or any part thereof. To plaintiff’s damage in the 
sum of Two Thousand Dollars ($2000.00). 


11. On or about October 21, 1947, said International 
Training Administration, Inc., assigned to the plaintiff, the 
United States of America all of its right, title and interest 
in and to those certain claims against the defendants for 
the sum of Forty-eight Thousand Five Hundred Dollars 
and Three Cents ($48,500.03) by reason of the breach by 
Rosamond Toulmin and the defendants Harry A. Toulmin. 
Jr., and Harry A. Toulmin, Jr., as Trustee of the Estate 
of Harry A. Toulmin, Sr., deceased, of the terms of the 
above-described lease dated September 18, 1945, and a re- 
newal thereof as more fully set forth in this Third Amended 
Complaint filed herein. 


Waenrerore, plaintiff prays judgment against said de- 
fendants and each of them for a total sum of Forty-eight 
Thousand Five Hundred Dollars and Three Cents 
($48,500.03) with interest from April 30, 1947, and costs. 


Unrrep States oF AMERICA 
By 

Frank J. RICHTER, 
Ass’t United States Attorney. 
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Answer and Counterclaim 
(Filed February 9, 1955) 


Now come the Defendants, Harry A. Tovunmin, JB, 
(herein called ‘‘Toulmin’’), Harry A. Toutmim, Jz, as 
Trustee under the Will of Harry A. Toulmin, Sr., De- 
ceased (herein called ‘‘Trustee’’), and Harry A. Toutmr, 
Jz., as Administrator of the Estate of Rosamond Toulmin, 
Deceased (herein called ‘‘Administrator’’), and for their 
several and joint answers to the Third Amended Com- 
plaint set forth the followmg separate defenses: 





First DrrensE 
1. Defendants admit that: 


(a) Defendants are citizens of Ohio, residents of Dayton, 
in this District, and the matter in controversy exceeds, 
exclusive of interest and costs, the sum of Three. Thousand 
Dollars ($3,000). 


(b) Harry A. Tounmi, Sz., died testate March 25, 1942, 
and Harry A. Toulmin, Jr., was appointed Executor of his 
Estate on Mareh 31, 1942. 


(c) Defendant Trustee was appointed on May 17, 1944 
and discharged on September 7, 1948. 


(ad) On or about September 18, 1945, Witum L. Brown- 
inc and InrernationaL Trarsine Apmuvistzation, Inc. 
(herein called ‘‘ITA’’), signed and delivered a Lease in the 
form attached as Exhibit A (herein called ‘“‘Lease’’) to 
the Stipulation filed in this action on March 1, 1948 (herein 
called ‘‘Stipulation’’). 

(e) On or about October 30, 1945, William L. Browning 
signed, acknowledged, delivered and had recorded in the 
Land Records of the District of Columbia, a deed trans- 
ferring the property described in the Lease to Defendant 
Toulmin, Defendant Trustee and Rosamonp ee as 
tenants in common. 
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(f) On or about March 22, 1947, Defendant Toulmin 
received from ITA a written notice of its intention to renew 
the Lease, a Sublease in the form attached as Exhibit B 


(herein called ‘‘Sublease’’) to the Stipulation, and a writ- 


ten request that he individually and as ‘‘Executor of the 
Wil of Harry A. Toulmin, Deceased’’, and Rosamond 
Toulmin consent thereto. 


(z) On or about March 31, 1947, Defendant Toulmin 
received from ITA an Assignment of the Lease in the 
form attached as Exhibit C (herein called ‘‘Assignment’’) 
to the Stipulation, and a written request that he individ- 
ually and as “‘Executor of the Will of Harry Toulmin, 
Deceased’’, and Rosamond Toulmin consent thereto. 


(h) On or about April 3, 1947, Defendant Toulmin ad- 
vised ITA that he refused to consent to the Assignment. 


(i) Rosamond Toulmin died intestate on October 5, 
1947, and Defendant Administrator was appointed on Oc- 
tober 9, 1947, and discharged on August 21, 1950. 

{j) On or about June 30, 1947, Warren Browning and 
Elliot S. Hanson signed and delivered a letter in the form 
attached hereto as Exhibit A (herein called ‘‘Letter’’). 


2. Defendants deny that: 

(a) ITA now is, and since April 1, 1950, has been a 
corporation not for profit, duly organized and existing 
under the laws of the State of Delaware. 

(b) Harry A. Toulmin, Jr., was or now is acting as 
either **Trustee of the Estate of Harry A. Toulmin, Sr.,’’ 
or Executor of the Will of Harry A. Toulmin, Sr.’’ 


(ec) Harry A. Toulmin, Jr., as the Executor of the Es- 
tate of Harry A. Toulmin, Sr., had or now has any right 
or interest in, or obligation under the Lease. 


(d) ITA exercised the option to renew the Lease. 


(e) Rosamond Toulmin and Defendant Trustee, or either 
of them, received from ITA the notice, Sublease and re- 
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quest for their consent to the Sublease referred to in 
Paragraph 1(f). 


(f) Rosamond Toulmin, Defendant Toulmin, and De- 
fendant Trustee, or any of them, refused to renew the 
Lease and to consent to the Sublease referred to in Para- 
graph 1(f). 


(g) Rosamond Toulmin and Defendant Trustee, or either 
of them, received from ITA the Assignment or request for 
their consent to the Assignment referred to in Paragraph 
1(g). 


(h) Rosamond Toulmin and Defendant Trustee, or either 


of them, refused to renew the Lease and to consent to the 
Assignment. 


(i) ITA was damaged in any sum. 


(j) ITA was damaged by any refusal of Rosamond 
Toulmin, Defendant Toulmin and Defendant Trustee, or 


any of them, to renew the Lease or to consent to the Sub- 
lease or Assignment. 


(k) Defendants are liable for any improvements made 
or partitions, fixtures, or blinds placed by ITA in the leased 
premises. 

3. Defendants are without any knowledge or informa- 
tion sufficient to form a belief, and, therefore, deny that: 


(a) The Sublease and Assignment were signed and 
delivered subject to obtaining the written consent of 


Rosamond Toulmin, Defendant Toulmin and Defendant 
Trustee, or any of them. 


(b) Narroxa, Exgcreican Conrracrors AssociaTiox 
(herein called ‘‘NECA’’) was financially responsible or 
otherwise acceptable as a Sublessee or Assignee of the 
Lease at the several times the notice, Sublease, Assign- 
ment and request referred to in Paragraphs 1(f) and 1(g) 
were received by Defendant Toulmin. 
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(c) ITA assigned to the Plaintiff, Unrrep Srares or. 
Amerioa, all of its right, title and interest in and to 
claims against the Defendants for the sum of Forty-Eight 
Thousand Five Hundred Dollars and 03/100ths ($48,500. 03) 
{herein called ‘‘ Assignment of Claims’’). 


See ees 








Szeconp DrerensEe 


4. Defendants deny each and every averment of the 
Third Amended Complaint not specifically admitted. 


5. Defendants aver that: 

(a) Plaintiff, United States of America, did and now 
does not have the right or capacity to accept and act upon 
the Assignment of Claims. 

Tamp DrErEeNsE 


(b) Plaintiff, United States of America, did and now 
does not have the right or capacity in the name of ITA or 
in its own name to bring and maintain this action. 

Fovrta DEFENSE 
({c) The Third Amended Complaint fails to state any 


claim or claims against the Defendants, or any of them, 
upon which relief can be granted. 


Firra DeErense 


{d) ITA and NECA, in signing and delivering the Sub- 
lease and Assignment, and ITA, in givng the Defendant 
Toulmin the notice, Sublease and Assignment and requests 
referred to in Paragraphs 1(f) and 1(g), did not act in. 
good faith and with the intent that Rosamond Toulmin, 
Defendant Toulmin and Defendant pubic rely and act 
favorably thereon. 
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Sora Derrensze 


(e) ITA transferred possession or oceupancy of the 
premises or some part thereof to NECA before obtaining 
the Defendants’ written consent. 


SeventH DEFENSE 


(f) ITA was insolvent and had determined to suspend 
operations and liquidate before ITA and NECA signed and 
delivered the Sublease and before Defendant Toulmin 
received the notice, Sublease and request for consent to 
the Sublease referred to in Paragraph 1(f), subsequently 
suspended operations, authorized on June 11, 1947, and 
thereafter made an assignment for the benefit of ereditors, 
liquidated its business and permitted its Certificate of In- 
corporation to become inoperative and void. 


ExentsH DErense 


(g) Defendant Toulmin received ITA’s offer of an As- 
signment and the Assignment before he determined whether 
tc renew the Lease and consent to the Sublease or to 
refuse the same. 


Nunta DeEFrensE 


(h) ITA waived, and is now estopped from asserting 
any claims for refusal by the Defendant Toulmin to renew 
the Lease and to consent to the Sublease by subsequently 
requesting the Defendant Toulmin to renew the Lease and 
eonsent to the Assignment. 


_ Tents DrEFeNnsE 


(i) ITA waived, and is now estopped from asserting 
any claims for any refusal to renew the Lease and consent 
to the Sublease or Assignment by remaining in possession 
of the leased premises and paying the April, 1947, rent 
after such refusal 
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ELEVENTH DEFENSE 


(j) ITA waived, and is now estopped from asserting 
any claims for any refusal to renew the Lease and consent 
to the Sublease or Assignment by remaining in possession 
of the leased premises and attempting to credit against BAT 
ITA’s alleged claims the rents for May and June, 1947, ats 
after such refusal. Rasy 




















TWELFTH DEFENSE .. ea 

_(k) ITA failed to pay the April, 1947, installment Bao 
of rent in advance on April 1 and at any time before 
Defendant Toulmin refused to renew the Lease and consent 
to the Assignment. 


THIRTEENTH DEFENSE 


(1) ITA did not retender to Defendant Toulmin or 
tender to Rosamond Toulmin and Defendant Trustee, or 
either of them, notice, the Sublease, Assignment, and re- 
quests referred to in Paragraphs 1(f) and 1(g) after 
ITA paid the April installment of rent on April 10, 1947. 








FourTEeENTH DEFENSE 


'(m) ITA failed to pay the installment of rent in advance 
on May 1, 1947, and all installments thereafter accruing, 
Defendants elected to re-enter and recover possession by 
means of legal proceedings in the District of Columbia, 
and ITA vacated the premises pursuant to the Letter. 





| COUNTERCLAIM 


6. Now come the Defendants and for their Counterclaim 
aver that: 


Frsr Count 


(a) Defendants adopt Paragraph 1(d) as if specifically 
rewritten herein. 
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(b) The monthly installments of rent of Six Hundred 
Twenty-Five Dollars ($625) due in advance under the 
Lease on May 1, 1947, and June 1, 1947, are wholly unpaid. 


Seconp Count 


(c) Defendants adopt Paragraph 1(d) as if specifically 
rewritten herein. 


(d) Defendants re-entered and recovered possession of 
the leased premises on July 1, 1947, thereafter made dili- 
gent efforts to re-lease the same for the remainder of the 
term to and including August 31, 1950, and suffered loss 
of net rentals of Four Thousand Two Hundred Sixteen 
and 69/100ths Dollars ($4,216.69) and Real Estate Brokers’ 
commissions of Nine Hundred Eighty Nine Dollars ($989). 


Wuererore Defendants demand that: 


(a) The Third Amended Complaint be dismissed and 
Plaintiff be ordered to pay the costs, charges and dis- 
bursements of this action; 


(b) Judgment be entered for the Defendants upon the 
Counterclaim, with interest; and 


(c) Defendants have judgment for costs and such other 
and further relief as to this Court may seem meet and 
proper. 

Cuuston S. Courson 
of Turner, Wells & Courson 
1100 Hulman Building 
Dayton 2, Ohio 


‘ 
i - 


Entry Substituting the United States of America as 
Party Plaintiff 


(Filed February 9, 1955) 


It appearing to the Court on the motion of the United 
States of America that the International Training Admin- 








istration, Inc., has assigned to said United States of Amer- 
ica all of its right, title and interest to the claim which 
is the subject of the complaint heretofore filed herein. 


Ir Is Hezesy Onperep that the United States of America 
be substituted as plaintiff in the above-entitled cause in 
the place and stead of said International Training Ad- 
ministration, Inc., and that the action continue to be desig- 
nated as International Training Administration, Inc., vs. 
Harry A. Toulmin, Jr., et al. | 


| 
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Judge, United States District Court 
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Ray J. O’DownELL, 
United States Attorney. 


teh 


Frank J. RicHtTER, 
Ass’t United States Attorney. 


Turner & TURNER 


Cururtron S. Courson 
Attorneys for Defendant. 


Order Transferring Venue 


(Filed February 9, 1955) 


This cause come on to be heard on motion of defendants 
for transfer to the United States District Court for the 
District of Columbia: pursuant to Section 1404 (a) of the 
Judicial Code of the United States (Title 28 U.S. Code), 
in which motion plaintiff consented and joined with de- 
fendants. In view of such consent and joinder and upon 
the basis of the supporting affidavits annexed to defend- 
ants’ motion and the representations of eounsel for both 
parties at oral hearing, and it appearing that the transfer 
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to the United States District Court for the District of 
Columbia would greatly serve the convenience of the parties 
and prospective witnesses, and be in the interest of justice, 
it is 

OnpreReD, that defendants’ motion be and is hereby 
granted and the case transferred to the United States 
District Court for the District of Columbia. 


Lester L. Crcm, 
Judge, Untted States District Court 
Southern District of Ohio 
Feb. 7, 1955 


Approved: 


/s/ James E. RamsBo 
Attorney for Substituted Plamtiff. 


ee 


Opinion of the Court 
(Filed February 2, 1957) 


Washington, D. C.. 
Monday, October 8, 1956. 
The above-entitled matter came on for hearing at 10:00 
o’clock a. m., on Monday, October. 8, 1956, in the United 
States District Court for the District of Columbia, in 
the Court House, at Washington, D. C. 


Before: 


Honorasre Epwarp A. Tamm, Judge of the United States 
District Court for the District of Columbia. 


Appearances: 


Epwarp 0. Fenner, Esqumer, Assistant United. States 
Attorney, on behalf of the United States; 
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GrorcE E. Hamiton, Esquire, on behalf of the defend- 
ants. 


Oprmion or THE CouRT 


Tue Covgr (Tamm, J.): In the present case the United 
States as assignee of the rights of the lessee, International 
Training Administration, Inc., by the third amended com- 
plaint attempts to recover from the defendant lessor, Harry 
A. Toulmin, damages for an alleged breach of a lease dated 
September 18, 1945, and also to recover compensation for 
improvements, fixtures, and alterations in the leased prem- 
ises made by the lessee. 

_ The Court considers first the defendant’s motion for a 
directed verdict, which was made by the defendant at 
the termination of the Government’s case and upon which 
the Court reserved ruling. The Court over the week-end 
has had an opportunity to review the memorandum of 


points and authorities submitted. by counsel on both sides 
in connection with this motion. 


The Court’s position at this time is a rather pleasant 
and unique one upon this point of law, because there being 
no guiding cases in this jurisdiction, the Court has an 
opportunity to exercise that rare prerogative on the part 
of a Trial Judge to determine by his own standards, at 
least, not so much what the law is but what it should be in 
this jurisdiction. 

The English cases cited by counsel for defendants, in 
New York, California and Montana, certainly support the 
motion of the defendant for a directed verdict in the case. 
It is rather interesting to me to note as a student of the 
law that. the three jurisdictions that follow the English 
cases are jurisdictions that support the so-called Field 
Code, written by Field of the New York Bar, and adopted 
by California and Montana, and incidentally, never adopted 
by New York, although written for the State of New York. 
It is rather interesting, academically at least, to notice 
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that the three states following the English system, as 
cited by Mr. Hamilton, are so-called Field Code states. 
The case cited by Mr. Hamilton in the State of Washington 
certainly seems to lean in the direction of the other cases. 


. The Government, capably I believe, in argument at- 
tempts to distinguish between the present case and the 
cited cases, pointing out, rather importantly, I think, that 
the sentence in the present lease, which states that, and I 
quote: ‘‘the written consent of the said landlord to the 
subletting of said space hereby leased will not be unreason- 
ably withheld,’”’ is a separate sentence, whereas the basic 
and apparently the prevailing English case law, or English 
ease, places considerable emphasis on the fact that this 
phraseology was not a separate sentence but was a phrase 
incorporated into the part of the sentence which con- 
stituted the covenant of the tenant. I think this is an im- 
portant distinction. . 

Looking to the results that will flow on the Court’s 
determination of whether such a provision in a lease 
constitutes a covenant between the landlord and the tenant, 
the Court has concluded that the most just results, the 
fairest and most equitable results appear to flow from the 
Court’s ruling that such a provision in a lease does con- 
stitute a covenant on the part of the landlord. 


The Court finds itself in complete agreement with the 
ease of Broad and Branford Place Corporation vs. J. J- 
Hockenjos Company, in 39 Atlantic Reporter (2d), at 

80, and exercising its opportunity to indicate its be- 
lief of what the law should be in this district, the Court 
holds that in circumstances identical with the phraseology 
in the present lease, the provision of the lease which states 
that the consent of the landlord to subletting shall not be 
unreasonably withheld constitutes a covenant on the part 
of the landlord upon which the tenant may bring suit. The 
Court in making this ruling points out that the remedy 
suggested by the English, the New York, California, Mon- 













































know that this corporation could not meet its obligations? 





20 
tana and Washington cases, requiring the tenants to bring 
an action for declaratory judgment or to go ahead and 


execute the lease in spite of the lack of landlord’s consent 
does not afford the lessee a very practical remedy. Ob- 


‘viously, no subtenant is going to accept a lease which re- 


quires the consent of the landlord for its granting when 
there is no such consent, and also if tenant is going to 
bring an action for declaratory judgment, he is in most 
cases going to lose any tenant that he has captured be- 
fore the declaratory judgment could be obtained. I think, 
consequently, that the Court must deny the mdtion for a 
directed verdict on the part of the defendant.: 

This then brings the Court to an evaluation of the case 
upon its merits. The Court in passing upon the testimony 


has the rather and always unpleasant duty of passing on the 


credibility of the witnesses. For whatever it is worth 
to counsel on both sides, I point out that during the testi- 


mony of Mr. Theeman, the Government’s first witness, on 


October 4th, I made a notation in my notes on several 
occasions that he appeared to be evasive in answering 
questions. [He indicated a reluctance to answer some ques- 
tions which appeared to be readily susceptible of direct 


amswer, and yet the answer given by the witness was, in 
the Court’s opinion, deliberately evasive to the particular 
‘point sought.to be made by defense counsel. 


The case has a number of interesting aspects that I 
would like to comment on in detail. I think, however, 
counsel and their clients are more interested in the results 
of the Court’s study of the case than they are in the 
reasons for the Court’s ruling. 

The Court has approached the case from the question 
of determining basically whether the defendant acted un- 
reasonably in refusing to approve the subleasing or the 
assignment of lease. The basic question that concerns 
the Court is: Did the defendant Toulmin know that the 
plaintiff or the plaintiff’s assignee was insolvent? Did it 
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Mr. Theeman said that he did not tell Mr. Browning that 
the corporation was insolvent. He did not tell Mr. Brown- 
ing that he could not pay tle rent. Mr. Browning testifies 
to the opposite. The Court can turn over in his mind 
the question of whether when the April rent was not paid 
Mr. Browning, as the operator and manager of the build- 
ing, did speak to Mr. Theeman to determine whether it 
was going to be paid and what the status was. It appears 
logical that they would do so. 

There is no testimony upon the point. The Court in 
speculation cannot consider it in evidence. Consequently, 
we have a situation in which plaintiff’s witness: testifies 
to one set of facts, and the defendant’s witness testifies 
to another set of facts. I think the testimony on this 
point is completely in balance, and I must assume, and 
I must conclude consequently, that there is a failure upon 
this point of evidence for the plaintiff to establish its 
position by a preponderance of the evidence. 

Taking all the exihibits before me, it appears to me 
that the defendant did not act unreasonably in declining 
to permit the subletting or assigning of the lease. There 
had been a default in the April rent. According to sub- 
stantial documentary evidence, the International Train- 
ing Administration was in what Mr. Theeman called fi- 
nancial straits, I think dire financtal straits, for some 
months, and the corporation had been carrying a deficit 
of $52,000. Its income, according to the minute book, 
from fees and other potential earnings was less than its 
overhead, and a drastic program of retrenchment had 
been instituted, and in addition the defendant was con- 
fronted with the situation, which to the Court seems quite 
significant, in that he was asked to assign a lease in prem- 
ises which contained a substantial amount of alterations, 
improvements, and fixtures which remained the property 
of a corporation which was about to be dissolved. 

The problem and the complications and the practical, 
as well as legal difficulties, that could possibly have 
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arisen between the landlord and his tenant by the sub- 
leasing or assignment, if creditors of the International 
Training Administration had attempted to remove the im- 
provements and fixtures installed by the International 
Training Administration, would have created a very difi- 
cult situation. I do not think, consequently, that the defend- 
ant acted unreasonably, at least, on the basis of the proof 
before the Court, and giving consideration to the neces- 
sity of the Government’s having to prevail by a prepond- 
erance of the evidence. 


The Court concludes, consequently, that upon Counts 
1 and 2 of the third amended complaint, the Court must 
find for the defendant. Going to Counts 3, 4 and 5 of the 
complaint, the Courtobserves that the permanent im- 
provements which became attached to and became part 
of the realty, which was the subject of the lease, were 
established by the lease to have a value of some $3,333 by 
the valuations of the parties as manifest in the original 
lease. 


_In addition, in the Fifth Count of the complaint, the 
plaintiff seeks $2,000 to cover the removable property in- 
stalled by the International Training Administration con- 
sisting of partitions, venetian blinds, fluorescent lights, 
and a few other similar items. 


I believe that the plaintiff is entitled to recover on the 
Third Count of the complaint in the amount of $3,333.56. 
I believe that the plaintiff is not entitled to recover on 
the Fourth Count of the complaint, which relates to the 
$2,000 additional improvement which were to be paid for 
by the defendant only if the lease was renewed, as I read 
the lease, and consequently the Court finds for the defend- 
ant on the Fourth Count of the complaint. 


On the Fifth Count of the third amended complaint, 
the Court believes that the plaintiff is entitled to compen- 
sation in the amount of $2,000, which is the agreed evalua- 
tion of the lighting fixtures, venetian blinds and parti- 
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tions placed in the premises by the International Training 
Administration, the assignor of the present plaintiff’s 
claim. 


The Court accordingly finds for the plaintiff in the 
amount of $5,333.56. 


Turning to the Defendant’s counterclaim, the Court 
observes first that the plaintiff’s assignor did not pay the 
rent due for the month of May and June, 1947. I believe 
the defendant is entitled to judgment by way of set-off in 
the amount of $1,250 for the two months rent represented 
by the amount due for the months of May a June of 
$625 a month. 


The balance of the defendant’s counterclaim totals in 
the answer to the complaint $4,216.69 and is estimated 
by Mr. Hamilton in the memorandum in support of the 
counterclaim presented to the Court this morning as 


totalling $4,645.83. 


In this regard, the defendant, the defendant’s last wit- 
ness, Harry A. Toulmin, Jr., testified on direct examina- 
tion that subsequent to the repossession of the premises 
by the lessor it was leased to the National Bus Traffic 
Association effective August 1, 1947 on a rental of $12,500 
a year, which is $500 a year more than the terms of the 
lease upon which the Government is seeking to recover. 
As a result there was a substantial diminution of the loss 
suffered by the defendant for the period of the lease of 
the National Bus Traffic Association, which ran from 
August 1st, 1947, and was continued after the expiration 
of the lease for a period of three months, so that this 
tenant occupied the building until October 31, 1948.. There 
followed then a period of vacancy of some two months, 
possibly three months, I believe it was November, Decem- 
ber and January, and in February of 1949, February 2nd 
by the witness’ testimony, the Kaufman Advertising 
Agency took over the premises and not only occupied them 
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for the duration of the lease which is in controversy here 
but is still occupying the premises at this time. 


The witness Toulmin testified that the rent paid by the 
Kaufman Advertising Agency was ten or twelve thousand 
dollars a year, according to his belief. This testimony 
shocked his counsel at the time it was given, and he at- 
tempted to ask a question as to whether ‘‘you didn’t tell 
me in the office yesterday morning that the rent was 
$5,000,’? to which question the Court sustained an objec- 
tion, but thereafter counsel succeeded in post-haste pro- 
ducing the original lease, which was offered in evidence, 
and which disclosed that the terms of the lease to the 
Kaufman Advertising Agency was at an annual rental 
of $5,000 a year, which caused Mr. Hamilton, I believe, 
to sigh with relief, momentarily, until his witness said: 
However, the written lease does not show the true rent 
because we have an agreement that the tenants will install 
electric refrigeration and other improvements, other sub- 


stantial improvements, as I recall the witness’ testimony, 
all of which will become my property upon the termination 
of the lease, and indicated his belief that the $5,000 figure 
was not a true rental figure, and he had previously ex- 
pressed it as being ten or twelve thousand dollars a year. 


The Court cannot surmise as to the value of these im- 


provements, although the witness indicated that he evalu- 


ated them apparently as having an income or future in- 
come value of five to seven thousand dollars a year over 
the rental value of the property. 


I thmk the only fair thmg that the Court can do upon 
this aspect of the counterclaim is to conclude that the 
defendant has not maintained his burden of proof in estab- 
lishing the financial loss as a result of the lease, in the 
default in the lease, by the International Training Ad- 
ministration. I believe that the Court must deny the de- 
fendant’s counterclaim in all aspects, except the $1,250 
representing the rent for May and June, plus $62.50, which 
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represents a real estate broker’s commission paid to 
secure the Kaufman lease, as testified to by the witness 
Daisy H. Richards. In this regard, the Court observes 
that this witness had some difficulty in testifying with any 
degree of assurance as to the record which she has before 
her, and the Court has some doubt as to whether there was 
not some more commission paid than the witness testified, 
but certainly from the testimony which was given to the 
Court the only thing the witness could state was that the 
commission was $62.50. 


Applying the Court’s mathematics to these conclusions 
and restating the Court’s findings, upon the First Count 
of the complamt in which the Government sued for 
$41,156.57, the Court finds for the defendant. Upon the 
second count of the complaint in which the Government 
sued for $41,156.57, the Court finds for the defendant. 


Upon the Third Count of the complaint, the Court finds 


for the plaintiff in the amount of $3,333.56, and on the 
Fourth Count of the complaint, the Court finds in favor of 
the defendant. 


In the Fifth Count of the complaint, the Court finds in 
favor of the plaintiff in the amount of $2,000. _ 


Upon the defendant’s counterclaim, the Court finds in 
favor of the defendant in the amount of $1,312.50, so that 
the Court awards to the Government a judgment in the. 
amount of $4,021.06. 


(Thereupon the instant hearing was concluded.) 


Findings of Fact and Conclusions of Law 
(Filed November 5, 1956) 
FINDINGS OF FACT 


* 1. On September 18, 1945, William L. — ‘Trustee 
of the property known as the St. Albans Building 1415-19 
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H Street, N..W., Washington, District of Columbia, en- 
tered into an agreement of lease with plaintiff’s assignee, 
International Training Administration, Inc, a Delaware 
Corporation, for the fourth floor of said premises for a 
period of five (5) years commencing September 1, 1945, 
and ending August 31, 1950. 


2. The lease provided for an annual rental of Seven 
Thousand Five Hundred Dollars ($7,500.00) and provided 
for the reimbursement of the tenant by the landlord on 
account of improvements made in the premises by the 
tenant of a sum of Four Thousand Dollars ($4,000.00) at 
the rate of One Thousand Dollars ($1,000.00) per year, 
- beginning on the first day of September 1946 in monthly 
installments of Eighty-Three Dollars and Thirty-Three 
Cents ($83.33) for eleven (11) months and Eighty-Three 
Dollars and Thirty-Four Cents ($83.34) for the twelfth 
{12th) month of each year. 


3. The lease gave plaintiff’s assignee, International 
Training Administration, the option to renew for a second 
period of five (5) years beginning September 1, 1950, at 
the same rental and under the same terms provided it 
gave the landlord sixty (60) days’ notice in writing prior 
to the expiration of the lease. Said lease likewise pro- 
vided that upon exercise by the tenant of the right to re- 
new the landlord would pay the tenant an additional sum 
of Two Thousand Dollars ($2,000.00) on account of the 
cost of said improvements to be paid at the rate of One 
Thousand Dollars ($1,000.00) per year for the period of 
two (2) years beginning September 1950. 


4. The lease provided that upon its termination the 
tenant released to the landlord all interests that it might 
have in the improvements and changes without any costs 
or lability to the landlord other than the full payment of 
the Four Thousand Dollars ($4,000.00) as set forth in 
Finding No. 2 and the additional sum of Two Thousand 
Dollars ($2,000.00) if the lease was renewed as set forth 
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in Finding No. 3, with the exception that title to the par- 
titions and lighting fixtures erected and installed in the 
premises should remain with the tenant and the landlord 
and tenant agreed to come to an understanding as to the 
value of such partitions and lighting fixtures. 


5. The lease also provided as follows: ‘‘and the said 
Tenant ... will not sublet or assign the said premises, or 
any part thereof, nor transfer possession or occupancy 
thereof to any person or persons, nor carry on any other 
business therein without the written consent of the said 
Landlord first had and obtained. The written consent of 


the said Landlord for the subletting of the said space here- 


by leased will not be unreasonably wi e 


6. Subsequent to the execution of the lease, the said 
William L. Browning, as Trustee, conveyed the leased 
premises to the beneficiaries of the trust who are the 
defendants herein. 


7. On March 21, 1947, plaintiff’s assignee, International 
Training Administration, by letter to the defendant en- 
deavored to renew the lease and requested the consent 
of the defendants to a subletting of the premises to the 
National Electrical Contractors Association. The pro- 
posed sublease provided that the partitions, electric light 
fixtures and venetian blinds were to remain the property 
of the International Training Administration. 


8. As of March 21, 1947, plaintiff’s assignee, Inter- 
national Training Administration, was in dire financial 
straits; was carrying a deficit of approximately Fifty-Two 
Thousand Dollars ($52,000.00) ; and its Board of Directors 
contemplated dissolving the corporation. 

9. Defendant H. A. Toulmin, Jr., had knowledge of 
International Training Administration’s financial straits 
and contemplated dissolution by reason of such informa- 
tion having been conveyed by International Training Ad- 
ministration’s Secretary-Treasurer, Benjamin A. Theeman, 
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to defendant’s agent, Warren Browning, who in turn con- 
veyed said information to Defendant Toulmin. 


10. Defendant H. A. Toulmin, Jr., was advised by his 
agent and counsel, Warren Browning, not to agree to the 
proposed sublease. 


11. On March 26, 1947, Defendant H. A. Toulmin, Jr., 
disapproved the proposed sublease by telegram to his 
agent, Browning, who informed the International Train- 
ing Administration. 

12. On March 27, 1947, International Training Admin- 
istration inquired of defendant’s agent Browning whether 
defendant would consent to an assignment of the lease 
and International Training Administration was subse- 
quently advised that defendants would consent to an as- 
signment. 

| 13. International Training Administration submitted a 
proposed assignment to the defendants under date of 
March 29, 1947, under which International Training Ad- 
ministration likewise retained title to the partitions and 
lighting fixtures in the premises. 

14. International Training Administration defaulted in 
the payment of its rent due April 1, 1947, and on said date 
advised defendant’s agent, Warren Browning, that it was 
unable to pay its rent, who in turn communicated this 
information to Defendant H. A. Toulmin, Jr. 

15. The proposed assignment was declined by the de- 


fendant, H. A. Toulmin, Jr., by telegram to International 
Training Administration under date of April 3, 1947. 


|16. By the proposed sublease and assignment, the Inter- 
national Training Administration requested the defend- 
ants to consent to the sublease or an assignment of a lease 
in premises which contained a substantial amount of alter- 
ations, improvements and fixtures which remained the 
property of a corporation about to be dissolved, and com- 
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plications and practical as well as legal difficulties could 
possibly have arisen between the landlord and its tenant 
if creditors of the International Training Administration 
had attempted to remove the improvements and fixtures. 


17. The testimony of the plaintiff’s principal witness, 
Benjamin A. Theeman, is discredited by reason of the 
fact that on occasions he was evasive in answering ques- 
tions which appeared to be readily susceptible of direct 
answer. . 

18. The defendants did not act unreasonably in declin- 
ing to permit the subletting or assignment of the lease. 


19. International Training Administration failed to pay 
the rent due May 1, and June 1, 1947, in the amount of 
Six Hundred Twenty-Five Dollars ($625.00) for each 
month and surrendered the premises to the landlord as of 
June 30, 1947. 


20. At the time of surrendering the premises Inter- 
national ‘Training Administration and defendants agreed 
that the value of lighting fixtures and partitions placed in 
the premises by the International Training Administration 
amounted to Two Thousand Dollars ($2,000.00). 


_ 21. The International Training Administration was re- 
imbursed by the defendants on account of the improvements 
by its payment of rent from September 1, 1946 to April 
30, 1947, the sum of Six Hundred Sixty-Six Dollars and 
Forty-Four Cents ($666.44) and has therefore not been 
reimbursed on account of said improvements in the sum 
of Three Thousand Three Hundred Thirty-Three Dollars 
and Fifty-Six Cents ($3,333.56). | 


22. The defendants have not suffered any financial loss 
which may have accrued subsequent to the surrendering 
of the premises by the International Training Administra- 
tion other than the sum of Sixty-Two Dollars and Fifty 
Cents ($62.50) representing a real estate broker’s commis- 
sion paid to secure a tenant for part of the unexpired por- 
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tion of the term of the International Training Administra- 
tion. 
Conclusions of Law 

1. The plaintiff has failed to establish by a preponder- 
ance of the evidence that the defendants acted unreason- 
ably in refusing to consent to the proposed sublease and 
assignment from the International Training Administra- 
tion to the National Electrical Contractors Association. 


2. Defendants are entitled to judgment upon Counts 
One and Two of the Complaint. 


3. Plaintiff is entitled to judgment against defendants 
upon Count Three of the Complaint in the amount of 
Three Thousand Three Hundred Thirty-Three Dollars and 
Fifty-Six Cents ($3,333.56) for the unreimbursed portion 
of the improvements installed in the premises by the 
International Training Administration. 


'4, The lease of September 18, 1945, was not renewed 
and, therefore, the plaintiff is not entitled to recover Two 
Thousand Dollars ($2,000.00) damages alleged in the 
Fourth Count of the Complaint which sum was to be paid 
the International Training Administration as additional 
reimbursement for the improvements and alterations. 


5. The defendants are entitled to judgment upon the 
Fourth Count of the Complaint. 


6. Plaintiff is entitled to judgment in the amount of 
Two Thousand Dollars ($2,000.00) upon the Fifth Count 
of the Complaint as damages for the agreed value of the 
lighting fixtures, venetian blinds and partitions placed 
in the premises by International Training Administration. 


7. The defendants are entitled to judgment against the 
plaintiff upon the First Count of the Counterclaim in the 
amount of One Thousand Two Hundred Fifty Dollars 
($1,250.00) representing two (2) months’ unpaid rental 
at Six Hundred Twenty-Five Dollars ($625.00) per month. 
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8. The defendants have not maintained the burden of 
proof in establishing any financial loss in re-renting the 
premises after their surrender by plaintiff’s assignee other 
than a real estate broker’s commission of Sixty-Two 
Dollars and Fifty Cents ($62.50). 

9. The defendants are entitled to judgment against the 
plaintiff upon the Second Count of the Counterclaim in 
the amount of Sixty-Two Dollars and Fifty Cents ($62.50). 

/3/ Evwarp A. Tamu 
Judge 
11/5/56 


Order of Judgment 
(Filed November 5, 1956) 
ORDER 
This cause having come on for trial before the Court 


sitting without a jury and Findings of Fact and Conclu- 
sions of Law having been entered by the Court, it is this 
5th day of November, 1956, 


OrpEeReD that judgment be and it is hereby entered m 
favor of the plaintiff in the amount of Four Thousand 
Twenty-One Dollars and Six Cents ($4,021.06). 


/s/ Epwarp A. Tamu 
Judge 
Notice of Appeal 
(Filed November 7, 1956) 


Notice is hereby given this 7th day of November, 1956, 
that the plaintiff hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
orders and judgments of this Court entered on the Sth day 
of November, 1956 and the 8th day of October 1956, in 
favor of plaintiff against said defendants. 


/s/ Ontver Gascon 
Oliver Gasch, 
Attorney for Plamtiff 
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EXHIBITS 
Government Exhibit No. 1 
(Filed January 31, 1957) 


Tuts AGREEMENT, Made this 18th day of September, in 
the year 1945, by and between William L. Browning, 
‘Trustee for the St. Alban’s Building, located at 1415-19 
H Street, N. W., Washington, D. C., as set ont in the trust 
agreement duly recorded amongst the land records of the 
District of Columbia in libre 7716 at folio 449, hereinafter 
ealled the ‘‘Landlord,’’ party of the first part and the 
International Training Administration, Inc, a Delaware 
Corporation, hereinafter called me ‘<Tenant,’’ party of the 


second part. 


That the said Landlord has let and leased, and does 
hereby let and lease unto the said Tenant, its successors, 
executors, and administrators, the premises, known as the 


entire fourth floor of the building located at 1415-19 H 
Street, N. W., Washington, D. C. for the term of five years, 
commencing on the first day of September, 1945 to be 
fully completed and ended on the thirty-first day of Au- 
gust, 1950, at and for the annual rent of ($7500.) Seventy- 
five hundred dollars, or a total for the entire term of 
Thirty-seven thousand, five hundred ($37,500.), payable at 
the office of the said Landlord in equal monthly instal- 
ments of six hundred twenty-five ($625.) dollars in ad- 
vance, payable on the first day of each and every month 
thereafter, the first payment of $625. to be made on the 
first day of September, 1945. The receipt of the said 
first month’s rent for September, 1945 is hereby acknowl- 
edged. 


Anp Ir Is Furrser AGReEEp, that the said Tenant will 
at the end of said term deliver up the said premises in the 
like good order in which they now are, ordinary wear and 
tear and casualties by fire only excepted, to the said Land- 
lord, who shall and may thereupon re-enter and take pos- 
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session of the said premises without further notice to the 
said Tenant. 


And the said Tenant, for itself and for its snecessors 
and administrators, does hereby covenant to and with 
the Landlord that it will not use the said premises for 
any disorderly or unlawful purpose or contrary to the 
laws of the District of Columbia, but will occupy the 
same as offices in the administration of the affairs of their 
business, and will not sublet or assign the said premises, 
or any part thereof, nor transfer possession or occupancy 
thereof to any person or persons, nor carry on any other 
business therein without the written consent of the said 
Landlord first had and obtained. The written consent of 
the said Landlord for the subletting of the said space 
hereby leased will not be unreasonably withheld. 

s 2 Bd a e & ® % a & 


The Tenant is hereby authorized to make at its own 


cost and expense, certain changes, alteration, or improve- 
ments in the said space at an approximate cost and ex- 
pense of $15,000. in accordance with the plans or specifica- 
tions as prepared to be approved by William L. Browning, 
Trustee. 


On the basis of the approximate cost of $15,000., the 
Landlord agrees to reimburse the Tenant, on account of 
such improvements, a sum of $4,000. to be paid to the 
said Tenant during the term of this lease at the rate of 
$1,000 per year, beginning on the first day of September, 
1946 in monthly installments of $83.33 for eleven months 
and $83.34 for the twelfth month of each year. 


The Tenant is hereby given the option for the renewal 
of this lease for a second period of five years beginning 
the first day of September, 1950, at the same rental and 
under the same terms of this lease, except as to the amount 
to be paid by the owner towards the cost of any repairs or 
improvements in said space, other than herein and after 
stated. In order to exercise its right to renew this lease, 
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sixty days’ notice in writing prior to the expiration of 
the lease is to be given to the said Landlord. And upon 
the exercise of the right to renew this lease, the said 
Landlord will pay the said Tenant an additional sum of 
$2,000. on account of the cost of said improvements, 
changes, or alterations to be paid or allowed to the Tenant 
at the rate of $1,000. per year for the period of two years 
beginning September, 1950, provided, of course, that the 
terms of this lease have been fully complied with by the 
Tenant and that the full rental of $625. per month has 
been properly paid as herein provided. 


Upon the termination of this lease, provided that it has 
not been renewed as herein stated, the said Tenant does 
hereby release, to the said Landlord, all interest that it 
may have in the said improvements or changes without 
any costs or liability to the Landlord other than the full 
payment of $4,000. herein specified, and in the event of 
the renewal of this lease for a second period of five years, 
then the only amount that the Landlord agrees to reim- 
burse the Tenant on account of such improvements or 
alterations will be the additional sum of $2,000. to be 
paid as herein specified, and upon the full payment of 
the said $4,000. and $2,000., the Tenant hereby agrees to 
release to the said Landlord, the full title to the said im- 
provements or alterations heretofore mentioned, without 
any additional costs or expenses to the Landlord, except 
the Tenant will have title to the partitions and lighting 
fixtures now being erected and installed in said space and 
shall have the right to remove from the building such 
partitions and lighting fixtures if the parties hereto fail 
to come to an understanding as to the value of such fixtures 
and partitions as hereinafter stated and provided fur- 
ther that the removal of such partitions and fixtures shall 
not in any way damage or injure the building. The then 
appraised value of the fixtures and partitions of this lease 
or any renewal thereof to be determined by an appraisal 
mutually agreed to by the parties hereto or if they fail 
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to do so, an appraisal to be made by the Landlord and one 
by the Tenant, then finally agreed to by a third party, 
mutually agreed upon by the Landlord and Tenant. 


Any moveable articles taken into the building by the 
Tenant shall remain the property of the tenant provided 
that they can be removed from the building without any 
structural damage upon the termination of this lease or 
any renewal thereof except in the event that the Landlord 
acquires title to the partitions and lighting fixtures as 
aforesaid by the payment of the appraised value of same. 


Ix Testimony WHEREOF, on the day and year herein- 
before written, the said International Training Adminis- 
tration, Inc., has caused its corporate seal to be hereunto 
affixed and these presents to be signed by Elliott S. Han- 
son its President, attested by the signature of Benjamin 
A. Theeman its Secretary, and does hereby appoint the 
said Benjamin A. Theeman its Attorney in Fact to ac- 


knowledge and deliver this lease, and the said party of the 
first part has hereunto set his hand and seal. 


Signed in the presence of: 


/S/ Veswa F. Via 


/S/ WutuM L. Browntne (SEAL) 
William L. Browning, Trustee 


INTERNATIONAL TRAINING 
Apminisrgation, Inc. 


By 


/S/ Exuuorr S. Hanson 
President 


Attest: 


/S/ Bensamrx A. THEEMAN 
Secretary 


SEAL 
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Disreicr oF Cotumsm, SS: 


i, , a Notary Public in and for 
the District of Columbia, do hereby certify that 
named as the Attorney in Fact to 
execute and acknowledge the Lease for the fourth floor 
of the St. Alban’s Building at 1415-19 H Street, N. W., 
Washington, D. C. personally appeared before me in said 
District on the day of September, 
1945, and acknowledged the said deed as the act and deed 
of the International Training Administration, Inc. 


Notary Public, 
District of Columbia 


Government Exhibit No. 4 
(Filed January 31, 1957) 


Tens AcrrementT made and executed this 20th day of 
March, AD. 1947, by and between International Training 
Administration, Inc., a Delaware Corporation, hereinafter 
called the Landlord, and National Electrical Contractors 
Association, an unincorporated association, hereinafter 
called the Tenant. 


WrrnesserH: that Landlord has agreed to and does 
hereby sub-let unto the Tenant the premises known as the 
entire fourth floor of building located at 1415-19 H Street, 
Northwest, Washington, in the District of Columbia for 
the term of eight years and four months commencing on 
the 30th day of April 1947, and fully ending at Midnight on 
the 30th day of August 1955, at and for the rental of One 
Hundred Four Thousand, One Hundred Sixty-six and 
Sixty-seven/100ths ($104,166.67) Dollars, payable in 
monthly installments of One Thousand Forty-one and 
Sixty-seven/100ths ($1,041.67), the last installment of said 
lease being One Thousand Forty-two and Thirty-two/ 
100ths ($1,042.32) Dollars, the first installment payable 
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when this lease shall have been approved, as hereinafter 
stated, and shall constitute rent for the month of May 
1947. All other installments shall be paid on the first 
of the month in advance to and at said place as the Land- 
lord may direct. 


WrrwesserH: that whereas the International Training 
Administration, Inc. is Tenant under a lease agreement 
dated September 18, 1945 wherein Wiliam L. Browning, 
Trustee for the St. Alban’s Building, located at 1415-19 
H Street, Northwest, Washington, in the District of Colum- 
bia, is Landlord, which agreement aforesaid permits the 
said International Training Administration, Inc. to sub- 
let said space with the written consent of the Landlord, 
it is, therefore, the intention of this lease to sub-let unto 
the National Electrical Contractors Association and sub- 
ject to all of the covenants and agreements of said lease 
dated September 18, 1945, except as herein otherwise pro- 
vided, together with the other covenants and conditions 
heremafter mentioned and set forth. 


Ir Is Furrser Unpersroop anp AGREED that this lease 
shall not be valid and binding until written approval has 
been received from the present Landlord of the building 
giving permission to International Training Administra- 
tion, Inc. to sub-let said premises to the National Electrical 
Contractors Association and said written approval is 
attached to and made a part of this lease. 


Ir Is FurrsHer UNpDERsToop aND AGREED that this lease 
shal not be valid and binding until the International 
Training Administration. Inc. shall have exercised their 
option to renew the lease dated September 18, 1945, by 
giving the present Landlord sixty day’s notice in writing 
to that effect and attaching a copy of said written notice 
to this lease. 


Ir Is Fosrner Unperstoop anp AcrEep between the 
parties hereto that the Tenants herein have no rights 
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under this lease or under the original lease dated Sep- 


tember 18, 1945 by and between William L. Browning, 
trustee, and International Training Administration, Inc. 


insofar as-that lease pertains to any money paid or to 


be paid by the present Landlord of the building to the 
International Training Administration, Inc. as reimburse- 


ment for its installation of partitions, lights, etc., it being 
specifically understood that the partitions, electric light 


fixtures, venetian blinds, etc. are the property of the Inter- 
national Training Administration, Inc. and are not to be 
removed by the Tenant herein. 


In Tzestmmony WHEREOF, on the day and year first here- 


‘inbefore written, the said International Training Admin- 


istration, Inc. has caused its corporate seal to be hereunto 
affixed and these presents to be signed by Elliott S. Han- 
son, its President, and attested by the signature of Benj. 
A. Theeman, its Secretary, and does hereby appoint the 
said Benj. A. Theeman its lawful Attorney in Fact to 
acknowledge and deliver this sub-lease, and the said party 
of the first part has hereunto set its hand and seal. 


In Testimony WHEBEOF, on the day and year first here- 
inbefore written, the said National Electrical Contractors 
Association has caused these presents to be signed by 
Paul M. Geary, its Executive Vice President, and attested 
by the signature of Clint J. Hager, its Secretary and does 
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hereby appoint the said Paul M. Geary its lawful Attorney 
in Fact to acknowledge and deliver this sub-lease. 


Signed in the presence of: 


/s/ B. BE. .Prwor 
INTERNATIONAL TRAINING 
ADMINISTRATION, Inc. 


By /s/ Exniorr S. Hanson 
Pres. 
Attest: 
/s/ B. E. Prwor 
/s/ Bens. A. Toeeman 
Secy 
NationaL ELEcraicaL 
ConTRacTors ASSOCIATION 
/s/ Joserx S. Ruriey 
By /s/ Paut M. Geary 
Executwe Vice President 
Attest: 
/s/ Joserx S. Rourizy 


/s/ Cuust J. Harper 
| Secretary 


Approved as to Form: 
/s/ O. B. MoGumez 
O. R. MeGuire 
- General Counsel, N.E.C.A. 
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Government Exhibit No. 6 
(Filed January 31, 1957) 
INTERNATIONAL TRAINING ADMINISTRATION, INC. 
March 20, 1947 


EL. A. Toulmin, ZJr., 
Executor under the Will of 
H. A. Toulmin, Deceased, 

H. A. Toulmin, Jr., and 
Mrs. Rosamond Toulmin, 
Toulmin Building 

308 West First Street 
Dayton 2, Ohio 


Gentlemen: 


Reference is made to the lease dated September 18, 
-1945, between William L. Browning, Trustee for the St. 
Alban’s Building and the International Training Admin- 


istration, Inc., for the entire fourth floor of the building 
located at 1415-19 H Street, N. W., Washington, D. C. 


Please be advised that the International Training Ad- 
ministration, Inc., does hereby renew the terms of said 
lease for an additional term of five years beginning Sep- 
tember 1, 1950 at the same rental and under the same 
terms as provided in said lease. 


Please be further advised that your consent in writing 
as the landlord is hereby requested to the sub-letting of 
said premises by the International Training Administra- 
tion, Inc., to National Electrical Contractors Association, 
633 Investment Building, Washington 5, D. C., to com- 
mence on or about May 1, 1947, in accordance with the 
terms of a lease dated March 21, 1947. An executed 
original of said lease is attached herewith for your infor- 
mation and files. . 

Also attached hereto is (a) copy of the November 1946 
Qualified Contractor, the official publication of the NECA. 
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This copy contains an article, commencing on Page 7, en- 
titled ““NECA Program Demends Economie Curbs End; 
Return To Competition,’’ by Mr. Robert W. McChesney 
stating details concerning the 45 years of existence of 
the NECA; and (b) copy of a confidential memorandum of 
a conversation between the writer and Mr. Frank P. Har- 
mon, Vice President of the Hamilton National Bank, giv- 
ing information concerning the financial responsibility of 
the NECA. 

To indicate your consent to the foregoing, will you 
please have the enclosed copies of this letter appropriately 
executed by you in the place mdicated and return the 
same to us. 

Sincerely yours, 
diiiiad BensamMin A. THEEMAN 
Secretary-Treasurer 


Government Exhibit No. 8 
(Filed January 31, 1957) 
CONTRACT 


Waenzas, the InrernationaL Trarntne ADMINISTRATION, 
Ino., a Corporation organized and existing under the laws 
of the State of Delaware, is the lessee under a lease agree- 
ment. dated September 18, 1945, from William L. Brown- 
ing, Trustee for the St. Alban’s Building, located at 1415- 
1419 H. Street, N. W., in the City of Washington, District 
of Columbia, of the entire Fourth Floor of said building; 


Wuenzas, the term of said lease is for a period of Five 
Years ending August 31, 1950, with an option in the said 
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lease agreement dated September 18, 1945, to renew the 

same for a second term of Five Years commencing Sep- 

tember 1, 1950, and ending August 31, 1955, at a rental 

of Seven Thousand Five Hundred ($7,500.00) Dollars per 

annum, and which option for renewal has been exercised by 
the InternationaL Trarntne Apministzation, Inc., in a 
letter dated March 20, 1947, addressed to H. A. Toulmin, 

Jr., Execator, H. A. Toulmin, Jr., and Mrs. Rosamond 
-Toulmin, the present landlord; 


Anp Wuekeas, the INTERNATIONAL TRAINING ADMINISTRA- 
tion, Inc., has entered into a lease agreement dated March 
20, 1947, with the Nationan Execrrican Contractors Asso- 
CIATION, an unincorporated national trade association, 
whereby the InTERNATIONAL TRAINING ADMINISTRATION, INC., 
has sublet to the Nationa, Exectrican Contractors Asso- 
ciation all of the aforesaid Fourth Floor of the St. Alban’s 
Building, located at 1415-1419 H Street, N. W. Washington, 
D. C., and fixtures therein, subject to the approval of H. A. 
Toulmin, Jr., Executor, H. A. Toulmin, Jr., and Mrs. 
Rosamond Toulmin, in accordance with the terms of the 
aforesaid lease agreement dated September 18, 1945, for a 
term of Eight Years and Four Months commencing on 
April 30, 1947, and ending at midnight on August 30, 1955, 
at and for the rental of Twelve Thousand Five Hundred 
($12,500.00) Dollars per annum; 


Now Txererore, it is hereby agreed by and between the 
INTERNATIONAL TRAINING ADMINISTRATION, INc., and the Na- 
TIONAL Eecrrican Contractors Association that the obliga- 
tion of the Nationan Exvecrrica, Contractors ASSOCIATION 
for the payment of the aforesaid rental of Twelve Thousand 
Five Hundred ($12,500.00) Dollars per annum shall be 
discharged upon the payment by the said Narionan Exec- 
TRicaL Contractors Association of Six Thousand Five Hun- 
dred ($6,500.00) Dollars per annum to September 1, 1952, 
and thereafter Seven Thousand Five Hundred ($7,500.00) 
Dollars per annum to August 31, 1955, to the aforesaid 
present landlord or its successor in title, and by the pay- 
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ment of the balance of the Twelve Thousand Five Hun-| 
dred ($12,500.00) Dollars per annum to the InTEENaTIoNaL : 
Trarsinc ADMINIsTRATION, Inc., or to whomsoever it shall ' 
direct in writing to the said NationaL Exectrican ContTrac- ' 


tors Association; provided, however, the landlord will. 
accept payment as aforesaid. 


Ir Is Heresy Furrser Acreep that this contract shall | 
not be valid and binding until written approval has been 
received by the InrernatTionaL TRarninc ADMINISTEATION, 
Inc., for its subleasing, as aforesaid, of the premises in | 
question to the Narionan Execrrican ConTEacTors ASSOCIA- | 


t1on for the term commencing April 30, 1947, and ending | 
August 30, 1955, as aforesaid. 


In Testrwoxny WHEREOF, the said INTERNATIONAL TRAIN- 
inc ApmrxistraTion, Inc., has this March 20, 1947, caused 
its corporate seal to be hereunto affixed and these presents 
to be signed by Elliott S. Hanson, its President, and at- 
tested by the signature of Benjamin A. Theeman, its Secre- 
tary, and does hereby appoint the said Benjamin A. Thee- 
man its lawful Attorney in Fact to deliver the same sub- 
lease. | 








Ix Testmony WHEREOF, the said Nattonan ELecreican 
Contractors Association has this March 20, 1947, caused 
these presents to be signed by Paul M. Geary, its Execu- 
tive Vice President, and attested by the signature of Clint 
J. Hager, its Secretary, and does hereby appoint the said 
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Paul M. Geary its lawful Attorney in Fact to acknowledge 
and deliver this sub-lease. 


Signed in the 
presence of: 
INTERNATIONAL TRAINING 
! ADMINISTEATION, Inc. 
/s/ B. EB. Prior . 
! By /s/ Exaiorr S. Hanson 
Pres. 
Attest : 
/s/ B. EB. Prwor 
| /s/ Bens. A. THeeman 
Secy. 
Nationa, ELEcrRicaL 
Contractors ASSOCIATION 
/s/ Josera S. Rutiey 
, By /s/ Paut M. Greasy 
Executive Vice President 
Attest: 
/s/ Joserx S. Ruriey 
| /8/ Ciumnr J. Harper 
Secretary 
Approved as to Form: 


/s/ O. RB. McGoumsz 
O. RB. McGuire 
General Counsel, N.E.C.A. 
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Government Exhibit No. 11 
(Filed January 31, 1957) 
CONTRACT OF ASSIGNMENT 


Wuereas, the InrernatTionaL Trarntnc ADMINISTRATION, 
Inc., a Corporation organized and existing under the laws 
of the State of Delaware, is the lessee under a lease agree- 
ment dated September 18, 1945, from William L. Browning, 
Trustee for the St. Alban’s Building, located at 1415-1419 
H Street, N. W., in the City of Washington, District of 
Columbia, of the entire Fourth Floor of said building; 


Wuenzas, the term of said lease is for a period of Five 
Years ending August 31, 1950, with an option in the said 
lease agreement dated September 18, 1945, to renew the 
same for a second term of Five Years commencing Sep- 
tember 1, 1950, and ending August 31, 1955; at a rental 
of Seven Thousand Five Hundred ($7,500.00) Dollars per 


annum, and which option for renewal has been exercised 
by the Isreenationan Trarmsine Apmuvisrration, Inc., in a 
letter dated March 20, 1947, addressed to H. A. Toulmin, 
Jr., Executor, H. A. Toulmin, Jr., and Mrs. Rosamond 
Toulmin, the present landlord; 


_ Wxuensas, the Internationa, TraIntne ADMINISTRATION, 
Inc., desires to assign and set over to the Nartonan Exec- 
TRICAL CONTRACTORS ASSOCIATION, an unincorporated Na- 
tional Trade Association, having its principal place of 
business in Washington, District of Columbia, the afore- 
said lease agreement, dated September 18, 1945, commenc- 
ing May 1, 1947, for the balance of the term ending An- 
gust 31, 1950, and for the renewed term commencing Sep- 
tember 1, 1950, and ending August 31, 1955; | 


Anp WHereas, the Nationan Execrrica Contractors 
AssocmaTion desires to accept the assignment of the afore- 
said lease agreement, dated September 18, 1945, for the 
balance of the term commencing May 1, 1947, and ending 
August 31, 1950, and for the new term commencing Sep- 
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tember 1, 1950, and ending August 31, 1955, as renewed 
in the aforesaid letter dated March 20, 1947: 


Now, THEREFORE, it is this, the Twenty-Ninth Day of 
March, Nineteen Hundred and Forty-Seven, hereby agreed 
by and between the INTERNATIONAL TRAINING ADMINISTRA- 
tion, Inc., for itself, its successors, executors, and adminis- 
trators, and the Nationau ELectricaL Contractors Associa- 
tion, for itself, its successors, executors, and adminis- 
trators, to wit: 


1. That there is attached hereto, incorporated here- 
in, and made a part hereof that certain lease agree- a 
ment dated September 18, 1945, by and between Wil- Bp 
liam L. Browning, Trustee for the St. Alban’s Build- ; 
ing, located at 1415-19 H Street, N. W., in Washington, 
District of Columbia, and the INTERNATIONAL TRAINING 
ADMINISTRATION, INc. 


2. That subject to all the terms and conditions of 
said lease agreement dated September 18, 1945, so far 
as they may be applicable, the InrerNaTionaL TRAIN- 
mvc ApMINIsTRaTION, Inc., hereby agrees to and does 
assign and set over to the Nationa, Exectrican Con- 
TRACTORS ASSOCIATION, and the said NationaL ELEctRIi- 
caL Conrractors Association hereby agrees to and 
does accept such assignment and set over of the prem- 
ises described in the said lease agreement dated Sep- 
tember 18, 1945, for a term commencing May 1, 1947, 
and ending August 31, 1955. The said Nationa, Exec- 
TEIcaL Contractors Association further hereby agrees 
that it shall be bound to the Landlord named in said 
lease agreement and/or his successors in title, of the 
premises described in the aforesaid lease agreement 
dated September 18, 1945, by all the terms and condi- 
tions thereof during the balance of the lease term from 
May 1, 1947, to August 31, 1955, both dates inclusive, 
so far as they may be applicabie. 


3. That the Nationa, Exectsica, Contractors Asso- 
ciation shall have no right, title or interest in the par- 
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titions, lights, ete., installed in the said premises by 
the InrerNaTionaL Trarinrnc ApMrINisTRaTion, Inc., 
under its lease agreement dated September 18, 1945, 
hereby assigned to the Nationan Eiecrrican Contrac- 
Tors AssociaTion, except the use thereof during the 
aforesaid terms of this assignment from May 1, 1947, 
to August 31, 1955, and all of the rights thereto under 
the lease agreement dated September 18, 1945, are 
hereby reserved by the InrernaTionaL Trarsine Ap- 
MINISTRATION, Inc., except the said use thereof from 
May 1, 1945, to August 31, 1955, by the Nationa, Exzc- 
TRICAL CONTRACTORS ASSOCIATION. 
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4, That in consideration of the assignment of the 
said premises as herein provided, the Nationan Exec- 
TRIcAL Contractors Association hereby agrees to as- 
sume, and does assume, all obligations of the InrTss- 
NATIONAL TRAINING ADMINIsTRATION, Inc., to the Land- 
lord named in the said lease agreement dated Septem- 
ber 18, 1945, or to his successors in title, to make all 
payments of rental in the sum of Six Thousand Five 
Hundred Dollars ($6,500.00) per annum, commencing 
May 1, 1947, to and including August 31, 1952, and 
thereafter to August 31, 1955, at the rate of Seven 
Thousand Five Hundred Dollars ($7,500.00) per 
annum. The aforesaid rental payments for the periods 
from May 1, 1947, to August 31, 1950, and from Sep- 
tember 1, 1950, to August 31, 1955, respectively, shall 
be made in equal monthly installments, as near as may 
be, in advance. 





5. That in further consideration of the assignment 
of the lease agreement dated September 18, 1945, the 
Nationa, Exectricat Contractors Association hereby 
‘agrees to pay in equal monthly installments, as near 
as may be, in advance, commencing May 1, 1947, to and 
including August 31, 1955, to the InrernationaL TRarn- 
Inc ADMINISTRATION, Ino., or to whomsoever it shall 
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direct in writing to the said NarionaL ExecrricaL Con- 
TEacTors Association the difference between Twelve 
Thousand Five Hundred Dollars ($12,500.00) per an- 
mum and the per annum rentals paid by the said 
NationaL Exectrrica, Contractors Association to the 
Landlord, or his successors in title, as provided in the 
Paragraph numbered 3 of this Assignment Contract, 
at the per annum rates of Six Thousand Five Hundred 
Dollars ($6,500.00) from May 1, 1947, to August 31, 
1952, and Seven Thousand Five: Hundred Dollars 
($7,500.00) from September 1, 1952, to August 31, 1955, 
Provided, however, that the aforesaid liability of the 
NationaL Execrrican Contractors Association shall 
cease and terminate on the day following the destruc- 
tion of the said premises by fire, act of God or of the 
public enemy. 


6. That this Contract of Assignment shall not be 
valid and binding until written approval thereof has 
been received by the INTERNATIONAL TRAINING ADMINIS- 
TRATION, Inc., for its assignment, as herein provided, 
of its lease agreement dated September 18, 1945, to 
the NarionaL Eecrrican Contractors ASSOCIATION. 


Iw Testmmony WHEzE Fr, the said InrERNaTIONAL TRAINING 
ADMINISTRATION, Inc., has this March 29, 1947, caused its 
corporate seal to be hereunto affixed and these presents to 
be signed by Elliott S. Hanson, its President, and attested 
by the signature of Benjamin A. Theeman, its Secretary, 
and does hereby appoint the said Benjamin A. Theeman 
its lawful Attorney in Fact to deliver the same. 


In Testrmony WuHeEzeor, the said Nationa, ELecrrican 
Contractors Association has this March 29, 1947, caused 
these presents to be signed by Paul M. Geary, its Execn- 
tive Vice President, and attested by the signature of 
Clint J. Harder its Secretary, and does hereby appoint 
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the said Paul M. Geary its lawful Attorney in Fact to 
acknowledge and receive this Contract of Assignment. 


Signed in the 
presence of: 
INTERNATIONAL TRAINING 
Apmisistration, Lye. 
/s/ Joserx S. Ruriey 
By /s/ Exaiorr S. Hanson 
President 
Attest: 
/s/ Josepx S. Rutiey 
/s/ Bens. A. THEerman 
Secretary 


Natronan ELEcreican 
Contractors ASSOCIATION 
/s/ M. C. Ruoxe 
By /s/ Pauu M. Geary 
Executive Vice President 
Attest: 
/s/ M. C. Raine 
/s/ Cust J. Harper 
Secretary 


Approved as to Form: 


/s/ O. RB. McGumez 
O. R. McGuire 
General Counsel, N.E.C.A. 
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Government Exhibit No. 13 
(Filed January 31, 1957) 


WESTERN UNION 


DAYTON, OHIO 
APRIL 3, 1947 


INTERNATIONAL TRAINING ADMINISTRATION, INC. 
1419 H STREET, NORTHWEST 


WASHINGON, D. C. —ATTENTION: MR. BENKAMIN A. THEEMAN 


BEFERENCE YOUR LETTER MARCH 3lst AND ATTACHED TO 
ASSIGNMENT OF LEASE TO NATIONAL ELECTRICAL CONTRACTORS 
ASSOCIATION, PLEASE BE ADVISED THAT WE WILL NOT CONSENT 
TO ANY SUCH ASSIGNMENT. ALL PAPERS ARE BEING RETURNED 
TO YOU. WARREN BROWNING HAS FULL AUTHORITY TO ACT 
AND HAS OUE INSTEUCTIONS. I AM ADVISED YOU HAVE CEASED 
ALL OPERATIONS AND THEREFORE HAVE NOTHING MORE THAN 
A TECHNICAL EXISTENCE. 
H. A. TOULMIN, JR. 


Government Exhibit No. 29 
(Filed January 31, 1957) 
INTERNATIONAL TRAINING ADMINISTRATION, INC. 
June 30, 1947 


H. A. Toulmin, Jr., 
H. A. Toulmin, Jr., Trustee, and 
Rosamond Toulmin 


We agree to relinquish possession of the premises leased 
from your predecessor by lease dated September 18, 1945, 
namely, the fourth floor of the building located at 1415-19 
H Street, N. W., Washington, D. C., and to vacate such 
premises on or before July 1, 1947, after which vacating 
by us you will dismiss the pending suit for possession, 
which presently stands continued until July 2. 

We further agree with you on a valuation of $2,000.00 
for our entire interest under said lease in the partitions, 
lighting fixtures and venetian blinds placed in or upon 
said premises by us or at our expense, and hereby sell, 
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transfer, set over and assign unto you all our interest 
under said lease in said fixtures, in consideration of said 
agreed value of $2,000.00, payment of which by you to 
us shall be deferred as hereinafter provided. 


As you know, we are asserting a claim against you in 
the sum of $104,166.67, growing out of alleged breach of 
an alleged covenant not to withhold unreasonably your 
consent from our subletting of said premises, which has 
been denied by you. As we know, you have a claim against 
us for rental in the total amount of $1,083.34 for the 
months of May and June, 1947, which has not actually been 
paid but which, instead, we have credited, without your 
consent or approval, on our said claim against you. Pay- 
ment of said sum of $2,000.00, as the agreed valuation of 
our interest under said lease in said fixtures, shall be de- 
ferred pending a determination of these claims and counter- 
claims. 


Please signify your agreement to the foregoing by sign- 
ing below in the space provided therefor. 


Very truly yours, 
InrernatTionaL TRaINnmne 
Apministeation, Ine. 


(signed)-By Exxzorr Hanson 
Its President 


We agree. Dated this the 30th day of June 1947. 


H. A. Tounmr, Jz, 
H. A. Toulmin, Jr., Trustee, and 
Rosamond TouLMIN 


(signed) By Warren Brownine 
. Agent 
Approved 


.Sreproz & Jonnson 
By W. E. Muze 
June 30, 1947 
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‘Government Exhibit No. 32 
(Filed January 31, 1957) 
MEMORANDUM TO COLONEL TOULMIN 


Rs: Internationa, Tearstne ApMinisrzation, Ino. Lease 
Conrrroversy. (Statement of Warren Browning) 


Sometime in February, 1947, Mr. Theeman of the Inter- 
national Training Administration, Inc., called me to his 
office. He informed me that his firm was interested in 
finding a sub-tenant for the premises leased by them on 
the fourth floor of the St. Albans Building. He asked me 
if I, in the capacity of a real estate broker, would endeavor 
‘to obtain a sub-tenant for them. I informed him that in 
view of the fact that the owners may object to a proposed 
sub-letting, and as I was employed by the owners, I 
did not think it proper that I represent the International 
Training Administration in any such dealings. He there- 
upon informed me that he would have another broker en- 
deavor to obtain a sub-tenant suitable to the landlord. 


On March 21st Mr. Theeman delivered to me a proposed 
sub-lease of the premises to the National Electrical Con- 
tractors Association and a purported exercise of their 
option to renew their lease. He requested that I forward 
these papers to you for your approval which I did. A 
copy of my letter of March 21st accompanying these papers 
is enclosed herewith. 


| On March 22, 1947, I received a telephone call from 
Mrs. Knowles of your office and she informed me that you 
were in California. She stated that she would forward 
the papers on to you and that she would be speaking to 
you by telephone that day. I asked her to tell you that 
I had reason to believe that the International Training 
Administration was insolvent and that I did not think 
that you should approve the sub-letting in view of the 
fact that you would be bound to carry out your terms of 
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the lease, whereas the tenant -would not be able to perform 
in the event of any difficulties with their sub-tenant. 


On March 26, I received your telegram disapproving the 
sub-lease and I informed Mr. Theeman that you would 
be interested in a substitution with the Contractors Asso- 
ciation. Mr. Theeman remarked that he had not believed 
the owners would approve the sub-lease. He did not 
elaborate on this remark. 


Mr. Theeman asked me to advise you that there was a 
possibility of the International Traiming Administration 
assigning their lease to the National Electrical Contractors 
Association who would assume the payment of the rent to 
the owners and I so advised you by telegram on the after- 
noon of March 26, 1947. | oe 


On March 27 I informed the officers of the International 
Training Administration that I had received a telegram 
from your office indicating that you would consent to an 
assignment. However, I further advised them that as this 
concerned your personal affairs and as I had not heard 
directly from you I was not in 2 position to quote you as 
having consented to the assignment. . 

The officers of the International Training Administra- 


tion subsequently sent a proposed assignment of the lease 
to you for your approval. 


On April 3, subsequent to my telephone conversation 
with you, I informed the officers of the International 
Training Administration that if they were unable to pay 
their rent that we would release them from their lease 
upon the surrender of their rights in the fixtures. I fur- 
ther informed them that if this was done the owners would 
consider leasing the premises to the National Electrical 
Contractors Association or any other prospective tenants 
for $12,500 per annum or whatever rent could be obtained. 
I did not suggest any terms or conditions of any future 
renting of the premises. Mr. Hanson, the President of 
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the International Training Administration stated that he 

thought the owners were being unreasonable and that they 

a9 might sub-lease only a portion of the premises as he had 

ao been discussing with my father at the time the lease was 

. negotiated. He further stated that the qualified provision 

as to sub-letting in the lease was inserted to allow them 
to sub-let a portion of the premises. 


On the afternoon of April 3, Mr. Theeman delivered 
me @ letter which is attached hereto asking me to inform 
them in writing as to my instructions from you. I verb- 
ally refused to answer this letter. 


| Pursuant to your instruction I had no further dealings 
with the officers of the International Training Adminis- 
tration until the latter part of June when I negotiated the 
settlement on the fixtures. A copy of this settlement agree- 
ment is attached hereto. 


Also attached hereto are letters addressed to me by the 
International Training Administration respecting credit- 
ing against your alleged indebtedness to them their rental 
payments for May and June. Also enclosed is a copy of 
my letter of June 4 in answer thereto -which was sent by 
me at the direction of Mr. Miller of Steptoe & Johnson. 


(signed) Warren Brownine 
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Defendants’ Exhibit No. 1 
(Fuled January 31, 1957) 















| A special meeting of the Board of Directors of Inter- 
nation Training Administration, Inc. was held in the Con- 
ference Room of the International Training Administra- 
tion, Inc., at 10:30 A.M. on the 13th day of January, 1947. 


Mr. Carson informed the management of the following 
decisions of the Board: 
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1. A meeting of the Board of Directors will be held 
on January 30, 1947, at 2 o’clock P.M. at the Confer- 
ence Room of the International Training Administra- 
tion, Inc., 1419 H Street, N. W., for the purpose of 
considering further the action to be taken with regard 
to the financial situation. 


2. The management was to proceed immediately to 
cut all expenses including personnel to the point where 
it could take care of present commitments, yet by the 
retention of key people, to be in a position to expand 
readily as training activities mcereased. The three 
officers were specifically requested to continue in their 
present capacities. 


3. The management was further requested to explore 
the possibilities of disposing of the present lease on 
premises 1419 H Street, N. W.; to report to the Board 
at the next meeting but to enter into no commitment 
regarding the same. 


4. The management is to take on no new commit- 
ments until further instructions from the Board. 


5. The foregoing steps were to be taken in hght of 
the fact that the deficit was daily increasing. © 

. 2s we o oo * es 2 & 
Mr. Hanson stated that if it were the sense of the 
Board to terminate the institution, then he recommended 
that liquidation proceedings be started immediately. He 
was informed that liquidation was not the intent of the 
. Board at this time, but that further decision of the Board 

would be made at the January 30th meeting. 


A: special meeting of the Board of Directors of Inter- 
national Training Administration, Inc. was held in the 
Conference Room of the International Training Adminis- 
tration at 2:15 P.M. on the 30th day of January, 1947 
pursuant to the decision of the Board to that effect passed 
at the meeting held on January 13, 1947. | 
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5. Mr. Benton stated that liquidation of ITA would 
be unfortunate ; that he was willing to contribute $1,000 
personally to a fund for ITA if others would do like- 
wise. 
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The question of raising funds to continue the organiza- 
tion as a going concern was then discussed. The con- 
sensus was that arrangements to eliminate the deficit must 
be made quickly. 


A special meeting of the Board of Directors of the 
International Training Administration, Inc., was held at 
the offices of the International Training Administration, 
Inc. at 3:00 P.M. on the 13th day of March, 1947, pur- 
suant to a notice of meeting duly mailed to each director 
by the Secretary on March 7, 1947. A copy of the said 
notice follows: 


‘‘Please take notice, pursuant to Article VI Section 
2 of the By-laws and Section 39 of the Delaware Cor- 
poration Law, that a special meeting of the Board of 
Directors will be held on March 13, 1947 at 3:00 o’clock 
in the afternoon at the offices of International Train- 
ing Administration, 1419 H Street, N. W., Washing- 
ton, D. C., to consider the advisability of the dissolu- 
tion of the International Training Administration, 
Ine., forthwith, and the transaction of such other busi- 
ness as may properly come before the meeting.”’ 


s: bd s * * m * 2 e 2 
It was the decision of the aforementioned members: 


a. Since a majority of the Board could not be pres- 
ent as required by the General Corporation Law of 
Delaware to act upon the advisability of dissolution, 
that a special meeting for that purpose be held on 
March 28, 1947, at 3:00 o’clock in the afternoon, and 
that the Secretary should send out the necessary 
notice. 
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b. At the request of the members, Mr. Hanson agreed 
to continue in office to carry on the liquidation until 
such time as the Board felt that the matter could be 
placed in other hands. 


c. That the management should proceed with the 
orderly liquidation of the institution as quickly as pos- 
sible, including the expeditious return to sponsors of 
current commitments involving approximately 100 men 
now in the United States under 19 programs. That for 
the purposes of this liquidation, the International 
Training Administration, Inc., Retirement Plan shall 
also be considered in hquidation; and that as and when 
each of the seven employees now participating there- 
under leaves the employ of the mstitution because of 
the hquidation, then the Trustees of the Plan are au- 
thorized to deliver and convey to him or her the bene- 
fits which may have accrued thereunder, preferably by 
the delivery and transfer of the insurance policy rep- 
resenting the employee’s interest, at which time all 
contributions by the employee shall cease. (It was 
pointed out that under the terms of the Plan, the bene- 
fits accruing can legally be paid only to the employees 
who have become eligible and are participating there- 
under.) 


d. That the management enter into a sub-lease of the 
present quarters of the institution to the National |, 
Electrical Contractors Association at a yearly rental 
of $12,500.00 for a period of approximately 84% years; 
to exercise the option to renew the present lease as of 
September 1, 1950, at the same terms and conditions 
for a further term of five years as provided in said 
lease; to execute any and all documents in the cor- | 
porate name that may be necessary to effectuate this 
matter and affix the corporate seal thereto. That in 
the event the sub-lease is executed, to pay the broker- 
age commission thereon and, if possible, to discount 
for immediate payment, at a reasonable rate, the over- 
age in rent between the $12,500.00 per annum to be 
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paid by the NECA and the $7,500.00 per annum paid 
by ITA. 


A special meeting of the Board of Directors of the Inter- 
national Training Administration, Inc., was held at the 
office of the International Training Administration, Inc. 
at 3:00 P.M. on the 28th day of March, 1947, pursuant toa 
notice of meeting duly mailed to each director by the Sec- 
retary on March 14, 1947. A copy of said notice follows: 


‘*Please take notice that pursuant to the foregoing, 
a special meeting of the Board of Directors of the In- 
ternational Training Administration, Inc., will be held 
on March 28, 1947, at 3 o’clock in the afternoon at the 
offices of International Training Administration, 1419 
H Street, N. W., Washington, D. C., to consider the 
advisability of the dissolution of the International 
Training Administration, Inc., forthwith, and the 
transaction of such other business as may properly 
come before the meeting.’’ 


The management reported that, subject to the consent of 
the landlord in writing now being obtained, the lease of 
the premises occupied by the institution has been assigned 
to the National Electrical Contractors Association for a 
period of 8-14 years from April 30, 1947, through August 
31, 1955, at an annual rental of $12,500. The following 
computations are on the basis of the full term: 


Gross rental] at $12,500 per annum $104,166.67 
Less Brokerage 3,000.00 


$101,166.67 
Less ITA rental 57,166.67 


Net equity over 8-44 years $ 44,000.00 


Negotiations are now going on to discount the said net 
equity for cash, The exact cost of discount has not yet 
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been determined but experts in the market state that it 
might amount to as much as 50%. 


Now Tuererore Be Ir Resotvep that in the judg- 
ment of the Board of Directors it ts advisable and 
most for the benefit of the Corporation that the Inter- 
national Training Administration, Inc. be dissolved 
in view of the fact that it is no longer economically 
feasible to carry on operations. 


Furtruer Resotvep that the proper officers of this 
corporation, if all the members having voting power 
consent in writing to a dissolution, be and hereby are 
authorized to file such written consent with the Secre- 
tary of State of Delaware, and to cause the certificate 
of dissolution issued by the Secretary of State of Dela- 
ware to be recorded in the office of the Recorder of 
Deeds of New Castle County. 


The management was then directed for the purposes of 
public notice and until such time as the certificate of dis- 
solution is filed with the Secretary of the State of Delaware 
to advise all that the Board had determined to suspend 
the operations and activities of International Training 
Administration, Inc. until further notice. 


The Treasurer reported that the estimated operating 
deficit as of March 31, 1947, would amount to $58,417.47. 
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Defendants’ Exhibit No. 4 
(Filed January 31, 1957) 


’ 
a trod 


SA eietal 


ScHEDULE A 
INTERNATIONAL TRAINING ADMINISTRATION, INC. 
DEFICIT AS OF FEBRUARY 28, 1947 


ene, ea ene eee 


Direct Expenses—unexpended balance ~ 

(Exhibit A-1) $104,553.89 
Administrative Fees—received in ad- 

vance but unearned (Exhibit A-2) 13,270.65 


$117,824.54 


Less: (1) Cash in general accounts 
(2) Cash in restricted accounts 
(3) Excess of an including 
furniture and fixtures, other 
than cash over current 
liabilities (estimated) 


63,126.23 
Deficit as of February 28, 1947 $ 54,698.31 
Note: Of the $34,241.69 mentioned in (1) above approximately 


$3,000.00 will be refunded during March 1947 to sponsors 
of completed programs making this balance $31,241.69. 
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Defendants’ Exhibit No. 5 
(Filed January 31, 1957) 


ScHEDULE B 


INTERNATIONAL TRAINING ADMINISTRATION, INC. 
ESTIMATED DEFICIT AS OF MARCH 31, 1947 


$100,453.89 


vance but unearned (Exhibit B-2) 12,204.95 


$112,658.84 
: (1) Cash in general accounts $26,000.00 
(2) Cash im restricted aceounts 21,000.00 
(3) Excess of assets, including 
furniture and fixtures, other 
than cash over current 
liabilities 


54,400.00 
Estimated Deficit as of March 31, 1947 $ 58,258.84 


Note: Of the $26,000.00 mentioned im (1) above, approximately 
$1,000.00 will be refunded during April 1947 to sponsors 
of completed programs, making this balance $25,000.00. 


a cae 





bio ar ae 
We wsthwh ~ e+ + 


Fa 


¢ 





t+ 


* . % 
ted 6M se ae oe 
. * 

wee * 


% 
= 


OR et ape veg were 
ree: Ls 7 
sj ge = See 


4 


Rees ve 

r = a 

oe J jes, 
Z + 4 





A 
sie 


ty 
Sake ty * 


62 
Defendants’ Exhibit No. 3 
(Filed January 31, 1957) 
Law Offices 


Warren Brownine 
1419 H Street, Northwest 


Washington 5, D. C. 
District 7673 
March 21, 1947 
Colonel H. A. Toulmin 
Toulmin Building 
308 West First Street 
Dayton 2, Ohio 
Dear Colonel Toulmin: 


I am enclosing a letter from the International Training 
Administration, Inc., giving notice of renewal of their lease 
and requesting written consent to a proposed sub-letting. 
You will notice that the proposed sub-lease is subject to 
the renewal and the written consent of the owners. 


I have been informed by the Secretary of the International 
Training Administration, Inc., Mr. Theeman, that his com- 
pany is experiencing financial difficulties and it is neces- 
sary that they cut down their overhead. He also says 
that there is a possibility that the corporation will be 
dissolved: in the near future, and that they are interested 
in realizing an immediate profit in this sub-lease by assign- 
ing their lease or the rents from the sub-tenant. 

For your information in considerating this matter, I am 
enclosing our lease with the International Training Ad- 
ministration, Inc. 

I feel that many disadvantages may arise from the pro- 
posed sub-letting, and, therefore, I will call you by tele- 
phone on Monday afternoon to discuss this matter in 
greater detail. 

Sincerely, 
(signed) Warren BrowNiIna 
WB/je 

Ene. 
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Defendants’ Exhibit No. 10 
(Filed January 31, 1957) 
WESTERN UNION 
HA2 NL PD SH WASHINGTON DC 26 
1947 MARCH 27 AM 7 55 


COLONEL H. A. TOULMIN, TOULMIN BLDG. 
308 WEST FIRST ST DATN 


POSSIBILITY INTERNATIONAL TRAINING ADMINISTRATON AS- 
SIGNING THEIR LEASE TO NATIONAL ELECTRICAL CONTRACTORS 
ASSOCIATION AND CONTRACTOES ASSOCIATION TO ASSUME PAY- 
MENT OF RENT TO OWNERS AT RENT SPECIFIED IN PRIME LEASE. 
WOULD THIS MEET WITH YOUR APPROVAL? PLEASE FORWARD. 


WARREN BROWNING 





Defendants’ Exhibit No. 16 
(Filed January 31, 1957) 


WESTERN UNION 


VT96 $ COLLECT-BEVERLYHILLS CALIF 27 1009A 
TOULMIN AND TOULMIN— 
TOULMIN BLDG 308 WEST FIRST ST DATN— 


RETEL ASSIGNMENT OF H STREET LEASE SATISFACTORY— 
H A TOULMIN JR. 


Defendants’ Exhibit No. 17 
(Filed January 31, 1957) 
WESTERN UNION 


March 27, 1947 


MR. WARREN BROWNING 
1419 H STREET, NORTHWEST 
WASHINGTON 5, D. ©. 


COLONEL TOULMIN ADVISES ASSIGNMENT OF H STREET 
SATISFACTORY. 


TOULMIN & TOULMIN 
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TRANSCRIPT OF TESTIMONY 


(Filed February 2, 1957) 
2 Benjamin A. Theeman 


was called as a witness by the Plaintiff and, being first 
duly sworn, was examined and testified as follows: 


a t oh ae * s . s S oS 
35 Cross- Examination 
By Mr. Hamilton: 


a oo ® 2 * mm e e 2 = 


38 Q. The corporation had determined to discount 
its equity, if it had any equity in this particular 
Jease and in the sublease, to sell it for a quick profit, did 
it not, sir? A. I believe there was some indication 
39 at that time that in the event that there was any 
assets that we could realize cash upon, we would try 
to do so. 


s = Ld ad s 2 e pas Da z 


40 Now, Mr. Theeman, at the time that the Inter- 
national Training Administration proposed this sub- 
lease to Colonel Toulmin and the other landlords, as a 
matter of fact, the International Training Administration 
was in serious financial difficulties, was it not? 
Mr. Fennell: I object, your Honor. 
| Mr. Hamilton: I think this is a perfectly proper question, 
your Honor. 
41 Mr. Fennell: Your Honor, the reason for my ob- 
jection is this: Serious financial difficulty, even 
if it goes to insolvency, does not under the law, or did not 
ander the law, affect the rights of the tenant under this 
lease. If Mr. Hamilton could show where, under the law, 
that insolvency or serious financial difficulties would have 
affected the rights of ITA, then I think it would be a proper 
question. However, I think because it does not affect the 
rights of ITA under the lease, the lease was still in 
existence, and they had a right to sublease, whether they 
were insolvent or making a lot of money, and I think 
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this question opens up collateral matters which are  irrele- 
vant and immaterial. 

Mr. Hamilton: If your Honor please, we are sawed 
in this ease with unreasonably withholding consent of sub- 
letting. The basis for our reason, for our reasonableness, 
primarily we assert is the fact that the tenant, the ITA, 
was insolvent. The reason that is important is for this 
reason, your Honor: The proposed sublease which you 
have before you, your Honor, shows that the partitions, 
the light fixtures, and the Venetian blinds remained the 
property of the International Training Administration. 

Surely, if they were insolvent, as we expect to prove, 
it would have a material bearing on the question as to 

whether or not the landlord reasonably or unreason- 
42 ably withheld consent to this proposed sublease. 
It is a vital issue in this case, your Honor. 

Mr. Fennell: Your Honor, I don’t see the relation be- 
tween solvency and the title to the fixtures and the parti- 
tions and the changes, improvements, repairs and altera- 
tions. I just do not see the relationship. 

The Court: The Court does not see the materiality but 
since we are proceeding without a jury, I will permit the 
witness to answer the question, if you can tie it into your 
case later. 

Mr. Hamilton: Oh, yes, indeed. 

The Court: If it does not prove material, I will disre- 
gard it. 

Read the question to the witness, Mr. Reporter. 


(The last question was read by the reporter.) 


The Witness: There was some financial difficulty but I 
don’t believe it was serious. 


By Mr. Hamilton: 


Q. Well, would you consider a deficit of $56,000 as repre- 
senting a serious financial situation? A. It depends upon 
the circumstances in a given organization. | 

The Court: Keep your voice up, Mr. Witness. 








itd ! The Witness: It depends upon the circumstances 
f 43 ina given situation. 
By Mr. Hamilton: 


7 Q. As of this time, and I refer specifically to March 20, 
1947, your corporation did in fact have a deficit of some- 
where between $54,000 and $58,000, did it not, sir? A. 
I believe so, sir. 

Q. Isn’t it also a fact, Mr. Theeman, that prior to the 
tame, considerably prior to the time that you proposed the 
sublease, that your corporation was in liquidation; isn’t 
that right? A. That is not true, sir. 

'Q. I show you the minutes, Mr. Theeman, of March 13, 
1947, and paragraph (B), in which it says: At the re- 
quest of the members, Mr. Hanson agreed to continue in 
office to carry on the liquidation until such time as the 
Board felt that the matter could be placed in other hands. 

' Do you wish to amend your answer in view of that, 
sir? A. May I have the previous question reread? 

The Court: Read the question, Mr. Reporter. 


(The last question was read by the reporter.) 


The Witness: Could I have the previous question read, 
sir? 

The Court: The previous question was: Wasn’t your 
corporation in liquidation when you proposed the sub- 
: lease, and your answer was in the negative. 
os: The Witness: Something about considerable time 

before that was involved in the question, sir. 

The Court: Read the previous question, Mr. Reporter. 


(The reporter read the previous question and answer.) 


| 
| 
| 
| 
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By Mr. Hamilton: 


Q. Well, you just read— 
The Court: Just a minute. Do not argue with the 


witness. 








The Witness: I do not wish to change my answer, sir. — 
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Mr. Marshal, will you announce a ten-minute recess? 


Q. Then if I understand your answer correctly, 

this minute, the paragraph in the minutes I read you, 

does not indicate that International Training Administra- 

tion was in liquidation on or before March 20, 19477 A. 

This minute indicates that the Board of Directors asked 

that an orderly liquidation—that Mr. Hanson proceed 

with the orderly liquidation of the institution as quickly 
as possible. | 

Q. Well, then, what does this mean, this particular part 
I read to you, Mr. Theeman: At the request of the mem- 
bers, Mr. Hanson agreed to continue in office to carry on 
the hquidation until such time as the Board felt that the 
matter could be placed in other hands? 

I don’t think you have told us just what that means, 
sir. A. That means that in the event the affairs of the 
organization were such that financing would not be avail- 
able, and it was necessary to bring the training admin- 
istration to a close, that Mr. Hanson was authorized to 
do so. | 

However, that didn’t in any way alter the fact 

46 that if additional financing were obtained, we—I 
was one of the officers of the Training Administra- 

tion at that time—would continue with the training 
administration and carry out whatever function it had. 

Q. As a matter of fact, Mr. Theeman, the International 
Training Administration had already determined to dis- 
solve before March 20, 1947, had it not, sir? A. There 
was an indication that dissolution would be in order. 

Again, I say that that indication is not a rebuttable one. 

Q. Isn’t it a fact, sir, as early as June 12, 1946, that 
you were having financial difficulties and difficulty in keep- 
ing your organization in existence? <A. I don’t recall the 
exact date, sir, and I doubt in June, 1946 we were having 
troubles. 

There may have been need for additional funds but 
I don’t think we were having trouble. 
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Q. Let me direct your attention to the minutes of June 
12, 1946 and ask you if you will tell the Court just what 
is meant by this sentence: 

In this regard, the directors were reminded that ITA 
‘had never been provided with a working capital nor had 
it been able to establish a reserve; that its administrative 
: expenses had been paid out of fees received when 
47 the corporation entered into a contract to carry out 

a training program; further, that in so far as the 
management is aware, it does not duplicate the activities 
of any other organization in the training field. 

What does that mean, sir? A. Which paragraph is that? 

Q. Would you explain what that part means? A. I don’t 
understand the question. 

Q. Well, I asked you a question. 

The Court: I do not want any argument between counsel 
and the witness. 

If the witness does not understand the question, say you 
don’t understand it. 


| The Witness: This paragraph speaks for itself, sir. 
By Mr. Hamilton: 


Q. I asked you, Mr. Theeman, before whether or not 
as early as June 12, 1946 you were not experiencing finan- 
cial difficulties and I asked you if this paragraph here, 
which I read to you, and which you have now read, does 
not indicate that you were having financial difficulties in 
June of 1946? A. It does not, sir. 

_ Q. I direct your attention to the minutes of September 
18, 1946, and ask you if at that time you were having 

48 _ financial difficulties? A. It doesn’t, sir. 

3 Q. Then please tell the Court, if you will, sir, 

what the discussion was about where it is stated that a dis- 

eassion then followed concerning the financial status of the 

institution? 

What does that mean, sir? A. It means that the financial 
status of the institation was discussed. 
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Q. Was the financial status good or bad, sir? A. At all 
times the training administration was seeking additional 
funds as any other non-profit organization would in order 
to be able to take care of its overhead and other manage- 
ment expenses that might acerue. It was seeking funds 
from any source it could obtain them. 

Q. Did you have at that time sufficient funds with which 
to pay your debts? A. I don’t recall. 

Q. You were the treasurer, sir. A. That may be. 

Q. You were, likewise, the Secretary and you attended 
this meeting, and you don’t recall? 

Well, I direct your attention to the minutes of a 
13, 1947, and I ask you if at that time you were having, 

and by ‘‘you,’”’ I mean the ITA or the International 
49 Training Administration, were having financial diffi- 

culties? A. This meeting of January, the 13th day 
of January, 1947, reflects fairly accurately the situation 
that arose in the training administration due to the neces- 
sary retrenchment, or due to the termination of the big 
Chinese program we had, and the necessary retrenchment 
in overhead that was felt was necessary because of the 
fact that there was an insufficient number of training 
programs in prospect at that time, although some were in 
prospect, to take care of all the overhead that was then 
on the books. 

The idea was at this time to look into the whole financial 
situation for the purpose of additional retrenchment. 

Q. I will ask you the question again, sir: Was the 
International Training Administration as of that time, 
having financial difficulties or not? A. I consider it—no, 
sir. 

e cs 2 e bd o be e 
Q. This is of the meeting of January 13, 1947. 
Mr. Carson informed the management of the fODOWInE 
decisions of the Board: 
50 1. A meeting of the Board of Deewctend silt te 
held on January 30, 1947 at 2 o’clock p.m. at the 
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Conference Room of the International Training Admin- 
istration, Inc., 1419 H Street, Northwest, for the purpose 
of considering further the action to be taken with re- 
gard to the financial situation. 

|2. The management was to proceed immediately to cut 
all expenses including personnel to the point where it could 
take care of present commitments, yet by the retention of 
key people, to be in a position to expand readily as train- 
ing activities increased. 

3. The management was further requested to explore the 
possibilities of disposing of the present lease on premises 
1419 H Street, Northwest; to report to the Board at the 
next meeting but to enter into no commitment regarding 
the same. 

4, The foregoing steps were to be taken in light of 
the fact that the deficit was daily increasing. 

Now, if that does not mean, Mr. Theeman, that the cor- 
poration was experiencing financial difficulties, just what 
does it mean, sir? A. It means, sir, that we were ordering 

‘that overhead in excess of the amount of our war- 
51 ranted program—we were retrenching for the pur- 

! pose of reducing overhead in order to maintain 
ourselves and at the same time be in a position where, 
if we had additional programs and got additional finances, 
we could continue the programs. 
. 3 ® . . ° * 2 * 2 2 
67 Q. Isn’t it a fact that you acquainted Mr. Brown- 

| ing very thoroughly with the affairs of the Interna- 
tional Training Administration? <A. No. 

Q. Didn’t you tell him what the financial picture was as 
far as International Training Administration— A. I be- 
lieve not. 

Q. Did Mr. Hanson, to your knowledge? A. I do not 
know. 

'Q. Did you ever tell him that you were having financial 
difficulties, Mr. Theeman? A. I doubt that. 

Q. Did Mr. Hanson, to your knowledge? A. I don’t know. 
& 2 = 
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68 Q. You don’t deny that you might, that you did 
say to him that you were experiencing financial dif- 
ficulties? A. Yes, I will deny that. 


Q. I was under the impression, Mr. Theeman, 

. from your deposition in my office that you took 

this telegram down by memory, and that you stated in 

your testimony on deposition, that not only did you take 

down the body of the telegram by memory but that you 

took down the symbols at the top of the telegram, 

Gz namely TCS, 18PD-Beverly Hills, California, 

. 26826A? 

Do I understand now— 

The Court: The witness cannot tontity to what you 
understand, Mr. Hamilton. 


By Mr. Hamilton: 


Q. Did you take this telegram down by memory as you 
related on deposition or not, sir? A. No; the telegram 
was copied from the telegram itself. 

Q. It was shown to you and you made a copy of it right 
there? ‘Therefore, when you stated on deposition that 
you took it down from memory, that is not correct? 

Mr. Fennell: May I have the page with reference to 
that? 

Mr. Hamilton: To the deposition? 

Mr. Fennell: Yes. 

Mr. Hamilton: Page 72. 


By Mr. Hamilton: 


Q. Did you discuss this matter with Mr. Fennell, your 
counsel, yesterday? A. You mean the entire case? 

Q. No. The matter of whether or not you took this 
telegram down from memory or whether you copied it? 
A. No, I did not. 

Q. You did not discuss it at all? A. What I did, sir, 


I advised him yesterday that I recollected that there was 
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73' an error in my testimony on reading the deposi- 
tion, and that I intended to correct that. 

Q. By the error, you refer to your statement that you 
made under oath, that you did take it down from memory? 
A. Yes, sir. 

Q. Now, I direct your attention to the conversations 
that you have testified with respect to that you had with 
Mr. Browning on March 26 and thereafter. It is my under- 
standing from your testimony, Mr. Theeman, that Mr. 
Browning indicated to you as of March 26 in his office 
that the landlords would not approve this proposed sub- 
lease. 

Am I correct, sir? A. Well, whether it was in his office 
or whether it was in the foyer of the building at 1419 H 
Street, I would not care to put my finger on that, but 
there was a communication at that time. 

Q. But you were definitely advised they would not ap- 
prove the sublease, whether in his office, in the foyer, or 
somewhere else, as of that date, the 26th of March? A. As 
of the 26th. 

Q. Yes, sir. A. Is that the date of the telegram? 

Q. Yes, sir. A. Yes, sir. 

Q. Now I further understood you to say as of 

74 that time in that conversation that Mr. Browning 

| guggested to you that the landlords might be agree- 
able to an assignment. 

Am I correct, sir? A. Yes, sir. 

Q. Isn’t it a fact, Mr. Theeman, that you had several 
conversations with Mr. Browning on March 26 and 27, 
and that it was you who suggested that there was a possi- 
bility of assigning the lease to NECA? A. ‘Worle you 
repeat that question? I am sorry. 


(The last question was read by the reporter.) 


A. I had several conversations with Mr. Browning on 
the 26th and 27th of March, but I believe that he was the 
one that suggested that the lease be assigned, or that an 
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assignment would be appropriate or feasible, or some- 
thing to that effect. 

Q. Why did you tell Mr. Browning, or ask Mr. Brown- 
ing, to wire Colonel Toulmin to see if he would consent 
to an assignment? A. Have I testified that I asked Mr. 
Browning? 

Mr. Fennell: I object, your Honor. I don’t recall that 
he said that. 

The Court: State the ground for your objection. 

Mr. Fennell: I believe the question is based on a fact 
not in the record. 

Mr. Hamilton: I will withdraw the question, your Honor. 


7> By Mr. Hamilton: 


Q. Did you not ask Mr. Browning to send a telegram to 
Colonel Toulmin to ask him whether or not he would con- 
sent to an assignment? A. That may be so, sir. I have 
no recollection of it at present. 
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95 . Paul M. Geary | 
was called as a witness by counsel for the Plaintiff, and, 
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98 Cross-Examination 
By Mr. Hamilton: 
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Q. Mr. Geary, what type of organization were you in 
March of 1947 By that I mean, were you a voluntary 
association or were you an incorporation? A. In 1947, 
we were a voluntary trade association, not incorporated. 





107 Warren Browning 

was called as a witness by counsel for the Defendants and 
having been duly sworn, was examined and testified as 
follows: 





74 
Direct Examination 
By Mr. Hamilton: 


Q. Will you state your name and address for the record, 
please, sir? A. Warren Browning; Bethesda, Maryland. 
Q. What is your profession, Mr. Browning? A. Attor- 
ney at law. 
108 Q. Are you a member of the bar of this Court? 
A. I am. 

Q. When were you admitted, sir? A. 1939. 

Q. Directing your attention to the years 1946 and 1947, 
did you possess at that time a real estate broker’s license? 
A. Yes, I did. 

Q. Did you at that time and do you at the present time 
practice law in the District of Columbia and in the State 
of Maryland? A. I do. 

Q. What is your speciality in the practice of law? A. 
The practice of real estate law, handling real estate and 
equity matters; primarily real estate. 


110 Q. Mr. Browning, will you tell the Court whether 

or not Colonel Toulmin, as one of the landlords in 
this matter, relied upon your advice as an attorney in mat- 
ters relating to District of Columbia real estate law? A. 
Quite often prior to this time and subsequent to this time. 


111 Q. Did there come a2 time in February of 1947 

when you had a conversation with Mr. Theeman, 
the secretary and treasurer and general counsel of the 
International Training Administration? A. Yes, there 
did. 

In the early part of February of 1947, Mr. Theeman 
called me to his office. He, at that time, went into more 
detail about their operation, explained to me—I knew 
that this operation was set up by a group of employees 
of the State Department who had been doing similar work 
in the State Department, and they set up this private cor- 
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poration as a non-profit or non-stock corporation, and then 

left the State Department to carry on this same 
work. 

LZ He informed me at that time, and it was the first 
time I knew it, that they had obtained their operat- 

ing capital from some fund in the State Department to 

commence the operation of this business. 

He informed me then and I had observed, of course, 
that their business was decreasing, that there was less 
activity on the floor. 

He informed me at that time that they were in financial 
straits. He informed me that their business was falling 
off so fast, and their overhead was so high, that the fees 
which they were anticipating from the work they had in 
process, did not even approach paying their operating 
expenses. 

He informed me that they had been losing money from 
quite some time, and that they had no assets other than 
these prospective fees for work which was going to cost 
them more to perform than the fees; and that they had 
almost exhausted the working capital which they had re- 
ceived from this fund in the government. 

He also informed me that they were being called upon 
to restore this fund or make repayment of this fund to the 
United States Government, which they had operated on, 
but they were unable to do so because they had, in fact, 

lost it through their deficit in operation. 
113 He told me that they were considering dissolving 

the corporation. He said that it was, he informed 
me that it was a Delaware Corporation, that they planned 
to dissolve it, and that they were going to have to termi- 
nate their operation, and they thought there was some other 
non-profit firm in town which they thought perhaps could 
complete these contracts that they had outstanding; and 
that they were going to have to wind up their affairs, 
and that they could not meet their pay rolls in the immedi- 
ate future. 
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He said that he had been thinking about the lease they 
had there, that at that time, of course, costs were going 
- +F up, or the dollar was going down, whichever way you wish 

al to look at it, and that he thought that they could realize 
. te something on this lease. 

ae He explained to me, another thing he explained to me 
was, when I said something about their dissolving, he said, 
of course, when we dissolve, under Delaware law, the 
existing Board of Directors remain trustees of any assets 
that we might have with the power to sue and be sued. 

He asked me, after discussing this lease, he asked me if 
I would endeavor to find them a subtenant, and I at that 
time said that in view of what he had told me, in view of 
their financial situation, in view of the fact that they in- 

tended to dissolve, that I did not think the owners 

114 would consent to a subletting, and in view of that 
| faet I was certain that there would be a conflict of 
interest between his organization and my representing of 
my client, and that I would not represent them for that 
purpose. 


2 * s s o u * s _ 2 . 


116 Q. Did. you diseuss with Mr. Theeman anything 
with respect to the financial status of the National 
Electrical Contractors Association? A. At that particular 
time? 
Q. At that particular time, sir. A. To the best of my 
recollection, the most I did was to express my apprehen- 
sion about dealing with an unincorporated association. 





























119 The Court: The question was: What did you 
say to her? 

The Witness: I asked Mrs. Knowles to convey to 
Colonel Toulmin my opinion that it was against the inter- 
ests of the owners of the building to approve this pro- 
posed subletting, and I stated as my reasons the fact 
that the prime tenant was insolvent; that the prime tenant 
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had informed me they were going to dissolve their corpo- 
ration, so that there would be nothing but an empty shell; 
and that what was proposed was a continuing con- 
120 tract between the prime tenant, which was goimg 
out of existence, and the proposed electrical con- 
tractor’s association. 

I also indicated my apprehension as to the dealings in 
the District of Columbia with an unincorporated associa- 
tion, as to their responsibility, and as to how they could 
be sued in the event of difficulty which might arise in the 
future, in view of the fact that they were an unincorpo- 
rated association with members spread all over the United 
States. 


Q. Well, now, directing your attention once again 
to the 26th day of March, 1947, which is the date that 
appears at the top of government exhibit 9, did you on 


or about that date have a conversation with Mr. Theeman 
of the International Training Administration? A. Yes, 
I did. In my office with Mr. Theeman and some other 
gentleman from his office, whose name I do not know. 

Q. Did you at that time show any telegram to Mr. Thee- 
man or to the other gentlemen? A. No, I did not show 
it to them but I told them what I had received, a telegram 
from Colonel Toulmin, and that he was rejecting the pro- 
posed sublease. 

_  Q. Now, when you told that to Mr. 7 that, and 

the other gentleman, what did Mr. Theeman say? A. 

Mr. Theeman eee ee 
122 approve it. 


Q. What transpired at that time, at that conversation? 
What was said by you and Mr. Theeman? A. He asked 
me if I would inquire of the owners whether they 

123 would consent to an assignment of the lease. 
Q. Did you make inquiry of the owners after that 
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ee conversation pursuant to his request? A. Yes, I made a 
a telegraphic inquiry directed to Colonel Toulmin’s office. 
To m * s a me e 2 * 2 
ee I 125 Q. Now, when you communicated to Mr. Thee- 
| man that you had received advice from Colonel 
2 Toulmin’s office but not from Colonel Toulmin, that 
aah 126 an assignment would be agreeable, what else did you eit 
a say to Mr. Theeman at that time, sir? A. At that Ss 
time because of the things that he said to me about con- aie 
sulting counsel on the other side, and feeling he was trying eee 
to build up a lawsuit, I told him that I would prefer him 
to deal directly with my client. 
127 Q. Would you tell the Court what you said to 
the defendant Toulmin at that time and what he 
said to you? <A. I told him I had had further conversa- 
tions with them, where they had told me that im these con- 
versations we had had, they had reiterated the fact that 
they were dissolving their corporation, that they were 
ceasing their operation, that they did not have sufficient 
money on hand to pay the rent, and that they were going 
to shut down the operation, and that what they hoped to 
do was to meet this obligation of theirs to the United 
States Government by assigning whatever right they had 
in this matter to the United States Government. 
I reviewed my objections to any dealings with an unin- 
corporated association. I don’t think that I suggested it, 
but I think it was, that the conversation was initiated by 
Colonel Toulmin as to the status of the fixtures in which 
they had an interest, and my mind is not clear as to the 
exact conversation we had on that, but the documents 
reflect the difficulties that existed on that score. 
Q. Now, did you or did you not advise Colonel Toulmin 
to accept or to reject this assignment? A.I gave him 
my opinion that it was not in his interest to accept, to 
agree to the assignment. 
+ rd] s 2s 
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128 Q. Mr. Browning, in your testimony you stated 
that the International Training Administration ad- 
vised you they could not pay the rent. 

Was the rent paid that became due on April 1, 1947? 
A. It was not paid when it became due. 

Q. Now, did your conversation with Colonel Toulmin take 
place to the best of your recollection before or after April 
1? A. It was after April 1 because that was one of the 
situations that existed at the time, the fact that the rent 
was in default. 


Q. You testified, Mr. Browning, that the Inter- 
national Training Administration did not pay the 

rent due April 1. Did you make effort to collect that rent, 
sir? A. Yes, and it was paid, I believe, around April 10. 


Q. All right, sir, and will you tell us what was stated 


at that time? A. Yes, sir. At that conversation, I had a 

conversation with Mr. Hanson, who was the president of 

the International Training Administration, and he told 

me that he felt that the owners were being unreasonable 

in the light of the understanding that he had had with my 
father in negotiating this lease. 

130 Q. What was that understanding, sirt A.I 
asked him what that was. 

He said, well, we had this understanding, and it is re- 
flected in the lease, and we had an understanding that we 
might not need the use of the entire floor space which we 
were renting. He said it was anticipated that we might 
rent part of this floor space, which was not subject to being 
divided, it was all one open floor, that we might sublet 
part of this floor space to some other person, who would 
occupy that part with us. 

He said that is the reason that the lease is worded the 
way it is, that the landlord would not unreasonably with- 
hold consent to a subletting, that we anticipated, and he 
said, I discussed with your father, the restriction against 
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subletting and assigning without consent, and he agreed 
to that relaxation of that agreement in the lease as to 
subletting because we anticipated perhaps letting a part 
of the premises to be rented so that we would not lose 
money if we did not use the whole space. 

Then he said: I discussed with him that if the tenant 
was acceptable to us to be on the floor with us, that there 
certainly could not be any objection to the landlord, and 
he said that your father went along with it and that 
is the reason that that is in the lease. 

e me * % e * & m = 
131 Q. After that time, and referring to your last con- 

versation with Mr. Hanson, did the International 
Training Administration ever again bring up the question 
of a subleasing of the property and present to you @ pro- 
posed sublease? A. No, they did not. 

Q. Mr. Browning, did the International Training Ad- 
ministration pay the rent due May 1 and Junel? A. They 


did not. 


132 Q. Now, did there come a time, Mr. Browning, 
when you were instructed by the owners of the prop- 
erty to file a landlord and tenant suit in the Municipal 
Court for the District of Columbia for possession for non- 
payment of rent for these premises? A. Yes, it did. 


s. on % s 2 w& ® ‘2 e 5] 
156 Harry A. Toulmin, Jr. 


was called as a witness by the defendants and having 


been duly sworn, was examined and testified as follows: 
s * s s * * e a s t 


Direct Examination 
157 By Mr. Hamilton: 


Q. What is your profession, Colonel Toulmin? 
Lawyer. 
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Q. What type of a practice do you engage in, sir? A. I 
engage in, primarily in trial work in the Federal Courts. 

Q. What type of law do you specialize in? A. In patent, 
trademark, and copyright law, anti-trust law; food and 
drug and customs. 


Q. Now, Colonel Toulmin, in what capacity did 

Warren Browning represent you here in the Dis- 

trict of Columbia? A. He represented me as the managing 

agent, who managed the property, collected the rents, to 

see that the property was operating correctly; hired em- 

ployees and saw that they did their work; and he 

159 also acted as counsel for me in any real estate 
matters we had here in the District. 


we mm * 2 oa i a ® ad Sd 


160 Q. Now, it is my understanding, sir, from the 

testimony that has been adduced here, that you 
determined to not go along with this sublease, proposed 
sublease? A. That is correct. 

Q. Did you advise Mr. Browning that you would not 
go along with the sublease? A. I did. 

Q. I would like to ask you, Colonel Toulmin, why you 
decided not to go along with the proposed sublease? <A. 
Because, upon examining the papers, which were sent to 
me in California, after I had had the telephone call about 
this matter. I examined them and made up my mind that 
I could not accept the sublease. 

Do you wish me to give the reasons? 

Q. I would indeed, sir. A. For these several reasons: 

That I found the lease, or sublease, proposed, was what 
I had denominated here a split sublease, that is, that is 
under this sublease there were going to be three parties 
instead of two; that one of the parties, I was advised 
through this correspondence and information from Mr. 
Browning, was either insolvent or in financial difficulty. 

That this lease, proposed sublease, had for its major 
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161 provision that the partitions, blinds, and other 

facilities that made the loft area habitable, were 
going to be retained by the insolvent or financially in 
difficulty party, the International Training Company, and 
the rest of the property was going to be leased to the 
Blectrical Contractors’ Association. 

I could foresee then that we were going to have @ con- 
flict that might result in great embarrassment for the rea- 
son that if the creditors of International would move in, 
and apparently they had been and they were not satisfied, 
that I would be faced with a property where I was under 
obligation to lease to the Electrical Contractors Associa- 
tion, and then the creditors could come in and take the 
partitions, blinds, and lights out of the property which 
would lead to a great many difficulties. 

Q. Now, in arriving at your decision to reject this sub- 
lease, then did yon consider the financial responsibility of 
the proposed sub-tenant, the National Electrical Con- 
tractors Association? A. I did not. 


162 Q. Well, now, you testified, Colonel Toulmin, that 

you did not consider the financial responsibility of 
the proposed subtenant. Why not, if I may ask? A. Be- 
cause we had a threshold question, first, of determining 
whether we had tenants that were acceptable under an ac- 
ceptable contract of lease. Until that legal question was 
settled, it was premature to get into the question of whether 
the proposed subtenant was a good tenant or not, finan- 
cially. 


168 Q. Can you state, please, for the record why you 

determined that you would not accept this proposed 
169 assignment? A. The same reasons applied to this 

proposed assignment, and some others besides, the 
same reasons applied that I had found in the proposed 
sublease; that I was now called upon to accept a contract 
with three parties. The successful performance of the 





83 


contract and the satisfaction of it by the other party, the 
new party, would depend upon the partitions, the lights, 
blinds, and other facilities remaining in the property; and 
that the owner under this assignment was a company, the 
present tenant, that was in financial difficulty. 

I could well see that creditors could move in and have 
the right to take over this equipment and leave the prop- 
erty in such a condition that the tenant, the new lessee, 
would not be able to comfortably enjoy the premises for 
which it was paying, and that would lead to difficulties. 

My whole objective was to have something that would 
work because there is no use doing it unless it did. 

Q. Now, if I may go back a minute, Colonel Toulmin: 
In your telephone conversation with Mr. Browning in 
which you stated he concurred in your feeling that this 
proposed assignment should not be accepted, did Mr. 
Browning relate to you at that time whether or not the 
rent had been paid? A. He told me that it had not been 
paid. 

Q. Did he tell you anything further with respect to the 
payment of rent by International Training Administra- 

tion? A. I don’t recall. If you have some specific 

170 question you can ask me, I will be glad to answer it. 

Q. Did he relate to you any statement from Mr. 

Theeman with respect to the ability of the International 

Training Administration to pay rent? A. Yes, he re- 

ported that, that they were not able to meet their ob- 
ligations, and they were going to dissolve. 

Q. Did the fact, Colonel Toulmin, that you had this in- 
formation, that the rent had not been paid, and that they 
could not meet their obligations and were going to dis- 
solve affect your decision to decline the proposed sub- 
lease, the proposed assignment? A. It reaffirmed my posi- 
tion that I had taken in connection with the sublease; that 
it would be unwise to become involved in any such trans- 
action. 

Q. Now, in arriving at your decision, Colonel Toulmin, 
did you rely upon the advice given you by your attorney, 
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‘Warren Browning? A. That is right; that is the reason 
I sought it. 


172 Q. Now, after April 3, 1947, at which time you sent 
this telegram to the International Training Admin- 

istration declining the proposed assignment, did the Inter- 

national Training Administration ever take up with you 

personally or with Mr. Browning to your knowledge, the 

proposed sublease? A. No. ; 

' Q. Or any further proposed subletting? A. No. 

Q. Did they ask you to reconsider your position in de- 
elining the proposed sublease and in declining the pro- 
posed. assignment? A. They did not. 

Q. Did they ask you, Colonel, why you had disapproved 
the proposed sublease? A. I don’t think they did, sir. 

I don’t recall it. I am quite sure they did not. 

Q. Did they make any efforts to your knowledge to cor- 

rect what you felt were the objectionable features of 
173 the proposed sublease and proposed assignment? A. 
No, sir. 

Q. Do you know, Colonel Toulmin, whether or not the 
International Training Administration paid the rent due 
May 1 or June 1, 19477 <A. No, sir, they did not. 

Q. Did there come a time when you, after you ascer- 
tained that they had not paid the rent, that you author- 
ized your attorneys to file suit against the ITA in the 
Municipal Court for the District of Columbia? A. I did. 

(Y. For recovery of possession of the property? A. 
Yes, sir, I did. 
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No. 13,704 


QUESTION PRESENTED 


The appellant rented certain business premises from the 
appellees under a lease which provided that the tenant 
would not sublet or assign the premises without the written 
consent of the landlord, but that the landlord would not 
withhold his consent unreasonably. The appellees refused 
appellant’s request for permission to sublet, although they 
expressed no objection to the proposed sublessee, on the 
ground that the appellant was financially insolvent and 
under the proposed sublease it would retain title to certain 
improvements and fixtures on the premises. The question 
presented is whether in these circumstances the appellees 
committed a breach of covenant not to withhold consent un- 
reasonably so as to subject them to liability for appellant’s 
loss of profits on the proposed sublease. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,704 
INTERNATIONAL Tearninc ApMINIsTRATION, Inc., APPELLANT 
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Harry A. Touumin, Jz, Inprvipvatity; Harney A. Tovtmin, | 
JR., AS TRUSTEE OF THE Estate or Harry A. Toutmr, Sz., 
DecraseD; Harry A. Toutmrin, Jk., as ADMINISTRATOR OF 
THE Estate or RosaMonp TouLMIn, DECEASED; APPELLEES | 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT | 


JURISDICTIONAL STATEMENT 


This action was commenced by the International Train- 
ing Administration, Inc., in the United States District Court 
for the Southern District of Ohio seeking, inter alia, to re- 
cover $41,166.67 damages from the appellees for breach 
of their covenant as International’s landlord not to with- 
hold consent unreasonably to a proposed sublease. The ju- 
risdiction of that court rested on the diversity of citizen- | 
ship of the parties pursuant to 28 U.S.C. 1332 (J.A. 2). | 
Subsequently, International’s claim against appellees was 
assigned to the United States of America, which was sub- 
stituted as party plaintiff by order of the district court, 
although the original designation of the case was retained 
(J.A. 15-16). On motion of appellees, to which the Gov- 


1 International Training Administration, Inc., will continue to be 
(1) 


referred to as the appellant. 
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ernment consented and joined, the action was transferred 
to the United States District Court for the District of Co- 
lumbia for the convenience of the parties and witnesses, 
pursuant to 28 U.S.C. 1404(a) (J.A. 16-17). The juris- 
diction of that court rested on 28 U.S.C. 1345. . 

The district court held that the provision in the lease 
that the landlord would not unreasonably withhold consent 
to a sublease was a covenant on the part of the landlord, 
but that the landlord did not act unreasonably in declining 
to permit the sublease or assignment of lease, and accord- 
ingly recovery on this claim was denied (J.A. 18-22, 30). 
The judgment of the district court was entered on Novem- 
ber 5, 1956 (J.A. 31), and the Government filed a notice of 
appeal on November 7, 1956 (zbid.). The jurisdiction 
of this Court is invoked under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


On September 18, 1945, appellant leased from appellees 
the fourth floor of the St. Albans Building in downtown 
Washington, D. C., for a period of five years commencing 


September 1, 1945, and ending August 31, 1950 (J.A. 25-26).? 
The pertinent provisions of the lease may be summarized 
as follows: 


The property was leased for an annual rental of $7,500. 
The lease provided for reimbursement to the tenant by the 
landlord of a sum of $4,000, at the rate of $1,000 per year 
beginning September 1, 1946, on account of certain improve- 
ments to be made in the premises by the tenant (J.A. 26). 
The tenant was given an option to renew the lease for a 
second period of five years which would begin September 
1, 1950, provided notice of renewal was given to the land- 
lord in writing 60 days prior to the expiration of the orig- 
inal term (ibid.). In the event the tenant exercised its 
right to renew, the landlord was to pay an additional 
$2,000 on account of the cost of the improvements made 
by the tenant (ibid.). The lease further provided 


2 The premises were actually leased from William L. Browning, 
trustee of the property, who subsequently conveyed the property 
to the beneficiaries of the trust who are the appellees here (J.A. 27). 





that in the event of termination, or if the lease were re- 
newed, the tenant would release to the landlord all interest 
it might have in the improvements and alterations upon 
full reimbursement as agreed upon, except that title to par- 
titions and lighting fixtures to be erected and installed in 
the premises would remain in the tenant who would have 
the right to remove these improvements from the building 
if the parties were unable to agree on their value (J.A. 
26-27, 34). 

With respect to subletting, the lease provided (J.A. 33): 


And the said Tenant, for itself and, for its succes- 
sors and administrators, does hereby covenant to and 
with the Landlord that it * * * will not sublet or as- 
sign the said premises, or any part thereof, nor trans- 
fer possession or occupancy thereof to any person or 
persons, nor carry on any other business therein with- 
out the written consent of the said Landlord first had 
and obtained. The written consent of the said Land- 
lord for the subletting of the said space hereby leased 
will not be unreasonably withheld. 


On March 20, 1947, International, by letter to appellees, 
endeavored to exercise its option to renew the lease, and 
at the same time requested appellees’ consent to a sub- 
letting of the premises to the National Electrical Contrac- 
tors Association, an unincorporated association, for a pe- 
riod commencing on April 30, 1947, and to run through the 
second five year term ending August 30, 1955 (J.A. 27, 
40-41). A copy of the proposed sublease was attached to the 
letter (J.A. 36-39). It provided for a total rental of $104,- 
166.67 (or an annual rental of $12,500) payable in monthly 
installments and was made subject to the original lease 
between International and appellees (J.A. 36-37). It was 
not to become valid and binding until appellees’ written 
approval had been obtained and International’s option to 
renew its lease had been exercised (J.A. 37). It was 
expressly agreed that the Contractors Association would 
have no interest in the amounts due International as reim- 
bursement from appellees for the installation of the various 
improvements in the premises and that the partitions and 
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fixtures above referred to would remain the property of In- 
ternational and would not be removed by the sublessee 
{(J.A. 37-38). 


By contract bearing the same date as this letter of re- 
newal, International and the Contractors Association 
agreed that of the $12,500 annual rental under the sub- 
lease, the Association would pay directly to the appellees, 
the original landlord, the sum of $6,500 per year until Sep- 
tember 1, 1952, and $7,500 per year thereafter, the balance 
only to be paid to International (J.A. 42-43). This balance 
was in the total sum of $41,166.67, the amount of damages 
sought by International for breach of the landlord’s 
covenant. The amounts to be paid to appellees represented 
the entire obligation of appellant to them under the original 
lease, 7.e., the annual rental there provided less the amount 
of reimbursement owed to appellant for the improvements 
it had made. 

At the time the proposed sublease was submitted to ap- 
pellees, International was in serious financial condition, was 
carrying a deficit on its books, and its Board of Directors 
was contemplating dissolving the corporation (J.A. 27). 
These facts were known to appellees (J.A. 27-28), and on 
March 26, 1947, they disapproved the proposed sublease 
(J.A. 28). International then submitted to appellees 
an assignment of lease under which it likewise retained title 
to the partitions and lighting fixtures in the premises. On 
April 3, 1947, appellees also declined to approve this as- 
signment (ibid.). The reason given for the Say 
of consent in both cases was (J.A. 81-83). 

















That I found the lease, or sublease, proposed, was 
what I had denominated here a split sublease, that is, 
that is under this sublease there were going to be three 
parties instead of two; that one of the parties, I was 
advised through this correspondence and information 
from Mr. Browning, was either insolvent or in financial 
difficulty. 

That this lease, proposed sublease, had for its major 








provision that the partitions, blinds, and other facilities 
that made the loft area habitable, were going to be re- 
tained by the insolvent or financially in difficulty party, | 
the International Training Company, and the rest of 
: the property was going to be leased to the Electrical | 
( Contractors’ Association. | 
I could foresee then that we were going to have a con- : 
; flict that might result in great embarrassment for the | 

reason that if the creditors of International would | 
: move in, and apparently they had been and they were 
- not satisfied, that I would be faced with a property 
i. where I was under obligation to lease to the Electrical 
Contractors Association, and then the creditors could 
come in and take the partitions, blinds, and lights out 
of the property which would lead to a great many dif- 
ficulties. 

Q. Now, in arriving at your decision to reject this 
sublease, then did you consider the financial respon- 
sibility of the proposed sub-tenant, the National Elec- 
trical Contractors Association? 

A. I did not. 


SAFE ape ces 


Q. Well, now, you testified, Colonel Toulmin, that 
| you did not consider the financial responsibility of the 
| proposed subtenant. Why not, if I may ask? 
| A. Because we had a threshold question, first, of de- 
| termining whether we had tenants that were acceptable 

under an acceptable contract of lease. Until that legal | 
question was settled, it was premature to get into the | 
question of whether the proposed subtenant wasa good | 
tenant or not, financially. .. | 





A. The same reasons applied to this proposed as- | 
signment, and some others besides, the same reasons | 
applied that I had found in the proposed sublease; | 
that I was now called upon to accept a contract with 
three parties. The sueeessful performance of the con- | 
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tract and the satisfaction of it by the other party, the 
new party, would depend upon the partitions, the lights, 
blinds, and other facilities remaining in the property; 

_ and that the owner under this assignment was a com- 
pany, the present tenant, that was in financial dif- 
ficulty. 

I could well see that creditors could move in and 
have the right to take over this equipment and leave 
the property in such a condition that the tenant, the 

_ new lessee, would not be able to comfortably enjoy the 
| premises for which it was paying, and that would lead 
to difficulties. 


My whole objective was to have something that would 
work because there is no use doing it unless it did. 


The finding of the district court accorded with this testi- 
mony (J.A. 28-29) : 


By the proposed sublease and assignment, the Inter- 
national Training Administration requested the de- 
fendants to consent to the sublease or an assignment 
of a lease in premises which contained a substantial 
amount of alterations, improvements and _ fixtures 
which remained the property of a corporation about 
to be dissolved, and complications and practical as 
well as legal difficulties could possibly have arisen be- 
tween the landlord and its tenant if creditors of the 
International Training Administration had attempted 
to remove the improvements and fixtures. 


The defendants did not act unreasonably in declin- 
ing to permit the subletting or assignment of the lease. 
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The court, therefore, concluded that the ‘‘ Defendants are 
entitled to judgment upon Counts One and Two of the | 
Complaint.’’ (J.A. 30).? | 


STATEMENT OF POINTS 
Appellant intends to rely on the following points: 
The district court erred: 


1. In finding that due to the appellant’s insolvency, the 
sublease or assignment of lease proposed by the appellant 
could result in practical and legal difficulties to appellees 
justifying the latters’ refusal to consent to the sublease or | 
assignment. | 

2. In failing to find that, in the circumstances of this | 
case, appellees’ refusal to consent to the sublease or assign- 
ment was a breach of their covenant not to withhold consent 
unreasonably. 

3. In granting judgment to appellees on Counts One and 
Two of the Complaint. 

4. In failing to grant judgment to the appellant on | 
Counts One and Two of the Complaint. | 





SUMMARY OF ARGUMENT 


By agreeing that they would not withhold consent to a 
sublease unreasonably, appellees made a covenant with 
appellant, for breach of which they are liable in damages. 








3 Appellees re-entered and recovered possession of the premises on 
July 1, 1947, after International defaulted in the payment of rent. 
In the present action, in addition to the claim for damages based 
upon breach of the landlord’s covenant, appellant sought to recover 
reimbursement in the amount of $7,333.56 for improvements and | 
alterations paid for by it. Recovery was fully allowed with the ex- 
ception of $2,000 which, under the lease, was required to be paid 
by the landlord only if the lease was renewed (J.A. 22-23). On 
appellees’ several counterclaims, the district court allowed a set-off 
of $1,312.50 consisting of two months rent and a real estate broker’s 
commission. The court found for the appellant on the remaining 
counterclaim for financial loss due to the lessee’s default (J.A. 23-25). 
Accordingly, judgment was entered for the Government in the 
amount of $4,021.06 (J.A. 31). Neither side has appealed from 
any of these portions of the judgment. 
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A-fair reading of the lease provision in question indicates 
that appellees were assuming an affirmative obligation to 
exercise their veto power over a sublease only for substan- 
tial cause. If consent to a sublease is withheld without 
reasonable grounds for so doing, the tenant should be com- 
pensated for the resulting loss of profit on the sublease. 
Broad & Branford Place Corp. v. J. J. Hockenjos Co., 132 
N.J.L. 229, 39 A. 2d 80. Restricting the tenant’s remedy 
to a suit for declaratory judgment, or to release of his obli- 
gation to obtain prior consent to a sublease, does not af- 
ford effective relief. 

In the circumstances of this case, appellees acted unrea- 
sonably in declining to consent to the sublease proposed by 
appellant. Disapproval is justified only if there is a rea- 
sonable objection to the prospective sublessee as a tenant, 
and no such objection was expressed here. At any rate, 
appellees have not demonstrated that any legitimate in- 
terest of theirs would be jeopardized by giving the consent 
requested. Any practical or legal difficulties resulting from 
International’s weak financial condition and its retention 
of title to the partitions and fixtures in the premises would 
be borne by International and zts tenant, not by the original 
landlord. Appellees were not required to incur any addi- 
tional obligations which they had not already assumed 
under the principal lease. And any problems to appellees 
which were caused by International’s insolvency could only 
be improved by the transaction proposed. 


ARGUMENT 

. I 

The District Court Correctly Held That the Provision in the 
Lease That the Consent of the Landlord for Subletting Will 


Not Be Unreasonably Withheld, Was a Covenant by the Land- 
lord on Which the Tenant May Bring Suit for Damages 


It is the general rule that in the absence of statutory or 
contractual restrictions, a tenant under a lease for a definite 
term may sublet the premises or assign the lease without 
first obtaining the permission of the landlord. 1 Tiffany, 
Landlord and Tenant (1910 ed.) § 152(a). This appears 
to be settled law in this jurisdiction. Keroes v. Westches- 





ter Apartments, Inc., 36 A. 2d 263, 264 (Mun. Ct. of App., 
D.C.). ‘‘As a result, it is customary to insert in leases 
covenants against assigning or subletting except with the 
consent of the landlord.’’ Ibid. Such a provision was con- 
tained in the lease involved in the instant case, thus restrict- 
ing a power which the appellant otherwise would have 
possessed. See p. 3, supra. At the same time, it was 
provided that the consent of the landlord for subletting 
would not be unreasonably withheld. The district court 
ruled that this was equally a covenant on the part of ap- 
pellees, creating a liability in damages in the event of 
breach, rather than simply a qualification of the appellant’s 
obligation to obtain prior consent to a sublease (J.A. 18-20). 
We believe this ruling is eminently sound and should be 
affirmed by this Court. 

In so holding, the district court rejected the rule of the 
New York cases that a tenant’s sole remedy in the event of 
the landlord’s unreasonable withholding of consent is to 
obtain a declaratory judgment to that effect, or to sublet 
the premises as if no restriction on this power were con- 
tained in the lease. E.g., Butterick Publishing Co. v. Ful- 
ton, 132 Misc. 366, 229 N.Y.S. 86 (Sup. Ct.) ; Sarner v. Kan- 
tor, 123 Misc. 469, 205 N.Y.S. 760 (Sup. Ct.). The court 
preferred to follow the New Jersey rule as announced in 
Broad & Branford Place Corp. v. J. J. Hockenjos Co., 132 
N.J.L. 229, 39 A. 2d 80, which permits the reasonableness 
of the landlord’s objections to be tested in an action for 
damages on the theory that the landlord has made a cove- 
nant not to withhold his consent arbitrarily. The district 
court thereby recognized the distinction between the provi- 
sion in the lease here in question and that involved in the 
landmark English case of Treloar v. Bigge, [1873-74] L.R. 
9 Ex. 151, from which the New York rule stems. In the 
Treloar case, the lease provided: 


And the said Thomas Treloar doth covenant with the 
said T. E. Bigge that he shall not nor will assign this 
present lease, or let, etc., or otherwise part with the 
premises hereby demised, or any part thereof, with- 
out the consent in writing of the said T.E. Bigge, such 
consent not being arbitrarily withheld. 








ay ie es 


10 


The court there stated the rule of construction to be (9 
Ex. at 154) : 


* * * that any words in a deed which impose an obliga- 
| tion upon another amount to a covenant by him; but 
_ the words must be so used as to shew an intention that 
| there should be an agreement between covenantor and 

covenantee to do or not to do a particular thing. * * ° 


The court went on to hold that no such intention could be 
found in the language there used by the parties, emphasiz- 
ing that the words taken grammatically did not amount to 
an undertaking by the landlord but were part of the same 
sentence as that containing the lessee’s covenant and simply 
qualified its generality. 


In the instant case, however, it was provided in a sepa- 
rate sentence that the consent of the landlord ‘‘will not be 
unreasonably withheld.’? (Emphasis added). The only 
fair construction of this language is that the landlord has 
assumed an obligation to be governed by a standard of 
reasonableness when his consent is requested. He has 
agreed in affirmative language that his consent will be 
given unless there is a reasonable ground to deny it. Al- 
though it is not expressly stated that this is a ‘‘covenant”’ 
on his part, an intention is manifested that ‘‘there should 
be. an agreement between covenantor and covenantee 
to do or not to do a particular thing.’’ Technical niceties 
of expression are not controlling; it is, rather, the intention 
to create an obligation which determines whether or not a 
covenant exists. Treloar v. Bigge, supra. The precise form 
should .be of no consequence if the intention is reasonably 
clear. In failing to recognize that a covenant need not be 
made express, the New York cases have misapplied the 
rule and were properly rejected by the court below.* 

The New Jersey Supreme Court in Broad ¢ Branford 
Place Corp. v. J. J. Hockenjos Co., supra, held that a pro- 
vision that the landlord’s consent ‘‘shall not be unreason- 


*The distinction between the instant case and Treloar v. Bigge 
is also applicable to the English case of Sear v. House Property and 
Investment Society, [1880-81] L.R. 16 Ch. D. 387, although the lan- 
guage there used—“but such consent not to be unreasonably with- 
held”—more closely resembles the language in the present lease. 


| 
i 
; 
E 
4 
4 
3 
3 
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ably withheld’’ was a covenant on which a suit by the tenant 
for damages could be maintained, even though such provi- 
sion was not a sentence separate from the covenant of 
the tenant not to sublet without the landlord’s permission. 
We submit that this is a clearly preferable rule. It accords 
with the fair meaning of the language used by the parties 
and the evident intent that the landlord is thereby assuming 
an obligation to his tenant. Furthermore, such provisions, 
involving restrictions on the free alienation of property, 
are normally construed against the landlord. Theuntssen v. 
Huylers, 58 App. D.C. 106, 25 F. 2d 530; 1 Tiffany, Land- 
lord and Tenant (1910 ed.) § 152(b). 

In adopting the New Jersey rule, the district court was 
guided by the practical and sensible consideration that that 
rule affords the only effective remedy which the tenant can 
have to enforce this provision inserted in the lease for its 
protection (J.A. 19-20). A suit for declaratory judgment 
is not an effective remedy because it is time consuming and 
in all probability the sublessee will no longer be available 
when this relief is obtained. Simply to permit the exercise 
of self-help and to allow the tenant to sublet the premises 
without the landlord’s consent is not effective because a 
sublessee is very unlikely to agree to such an arrangement 
and will not accept a lease where the landlord’s consent is 
required but not given. On the other hand, where a land- 
lord has assumed a positive undertaking to permit a sub- 
lease unless he has reasonable cause for objection, and if he 
then withholds his consent without reasonable grounds for 
so doing, it would appear only fair that any monetary loss 
thereby visited upon the tenant be borne by the landlord. 
It was this very cogent reasoning which led the district 
court to conclude that the provision in question is a cove- 
nant on the landlord’s part. 


II 


The District Court Erred in Finding That Appellees Did Not 
Act Unreasonably in Declining to Permit a Sublease or As- 
signment of Lease 


The district court’s finding that appellees’ permission to 
sublet was not unreasonably withheld, and therefore that 
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their covenant not to withhold consent unreasonably was 
not breached, appears to be based upon the following rea- 
soning (J.A. 21-22) : the corporate tenant was insolvent and 
contemplating dissolution at the time the request to sublet 
was made, and under the proposed sublease certain improve- 
ments and fixtures would remain the property of the tenant, 
thus presenting practical and legal complications resulting 
from a possible attempt by creditors of the tenant to re- 
move the improvements and fixtures while the sublessee was 
occupying the premises. We are not told what those com- 
plications are, and because we do not believe that any legit- 
imate interest of the landlord could have been jeopardized 
by giving the consent requested, we submit that this de- 
cision is erroneous as a matter of law. 


A. The Reasonableness of the Landlord’s Conduct Must Be 
Tested By An Objectwe Standard. 


In agreeing not to withhold their consent to a sublease 
unreasonably, appellees have assumed an obligation to do 
more than simply to act in good faith. They have agreed 
to be governed by a standard of reason in reaching a de- 
cision. They have promised that their consent will not be 
withheld ‘‘ without fair, solid and substantial cause.’’ Tre- 
loar v. Bigge, supra, at 155. As stated by the Supreme Court 
of New Jersey (Broad & Branford Place Corp. v. J. J. 
Hockenjos Co., supra, at 82): 


Arbitrary considerations of personal taste, sensi- 
bility, or convenience do not constitute the criteria 
of the landlord’s duty under an agreement such as this. 
‘Personal satisfaction is not the sole determining factor. 
Mere whim or caprice, however honest the judgment, 
will not suffice. * * * The standard is the action of a 
reasonable man in the landlord’s position. What would 
a reasonable man do in like circumstances? * * * 


It is against this setting, we submit, that the court should 
determine whether appellees’ disapproval of the proposed 
sublease was justified. 
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B. There Was No Reasonable Basis for Appellees’ Refusal 
to Permit a Sublease. 


Ordinarily, the only reason why a landlord reserves a 
veto power over a sublease is so that he may determine for 
himself whether the prospective sublessee would be an ob- 
jectionable tenant. ‘‘Otherwise, a landlord may have his 
property in the possession of tenants not of his choosing.”’ 
Keroes v. Westchester Apartments, Inc., 36 A. 2d 263, 264 
(Mun. Ct. of App., D.C.). The cases dealing with a lease 
provision whereby the landlord promises not to withhold 
his consent unreasonably typically have involved the ques- 
tion of whether the landlord’s action in objecting to the 
character of a prospective sublessee was based on reason- 
able grounds. For example, a landlord was held to be un- 
reasonable for refusing to permit a sublease on the ground 
that the sublessee was a business competitor of his (Edel- 
man Vv. F. W. Woolworth Co., 252 Ill. App. 142) or was not 
of a particular nationality (Gelino v. Swamnel, 263 Ill. App. 
235). And this Court has held that the fact that a pro- 
spective sublessee was a business competitor of one of the 
other tenants on the premises did not render that sublessee 
legally objectionable so as to justify a landlord’s disap- 
proval of the sublease. Theunissen v. Huylers, 58 App. D.C. 
106, 25 F. 2d 530. In the instant case, the only reason as- 
signed by the landlord for refusing to consent to the sub- 
lease was the original tenant’s insolvency coupled with a 
retention of title to improvements and fixtures on the 
premises. The character or responsibility of the National 
Electrical Contractors Association as a tenant did not enter 
into the decision of appellees to withhold consent. In the 


absence of a substantial objection to the prospective sub- 


5 Compare the testimony of Warren Browning, legal adviser to 
appellees, with that of appellee Harry A. Toulmin, Jr., who made 
the responsible decisions with respect to the property. While the 
former was of the opinion that the Contractors Association might 
not be a desirable tenant because it was unincorporated (J.A. 76-78), 
the latter specifically stated that this consideration did not affect 
his decision to disapprove the sublease (J.A. 82-83). 
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lessee, we submit that appellees’ disapproval was unreason- 
able as a matter of law. 

This becomes clearer upon a close examination of the rea- 
son given by appellees for their action (J.A. 81-83). It may 
be paraphrased as follows: International was financially 
insolvent, and it was likely that its creditors would remove 
from the premises the partitions and fixtures which it re- 
tained title to, thus preventing the sublessee from comforta- 
bly enjoying the premises and creating a duty on the part of 
appellees to the sublessee to make the property once again 
habitable. But it is undisputed that the only property 
which appellees had leased to International was a vacant 
loft; that International made certain improvements in the 
premises; that it was to be reimbursed for some of these 
improvements, the title to which would vest in appellees, but 
that title to certain partitions and fixtures would remain in 
International. The Contractors Association, the prospec- 
tive sublessee, was aware of these arrangements in the 
original lease, to which the sublease was made subject, and 
under the sublease title to these partitions and fixtures was 
to be retained by International. The sublease made no 
change in the existing relations between appellant and ap- 
pellees with respect to these improvements. The sublessee 
was willing to agree to this retention of title by Interna- 
tional and was thus willing to accept the risk that creditors 
of appellant might come on to the premises and remove the 
various partitions and fixtures. 

Consequently any difficulties, expense, or inconvenience, 
practical or legal, resulting from this arrangement would 
be borne by the sublessee and it would have no recourse 
against the landlord who was not required to incur any 
additional obligations. It is black letter law that a sub- 
lessee can have no greater rights against a landlord than 
were given by the original lease to the principal tenant. 
Cloudy Realty Corp. v. Irving Trust Co., 82 ¥. 2d 247 (C.A. 
2); Thayer v. Brainerd, 47 A. 2d 787, 789 (Mun. Ct. of App., 
D.C.). Certainly, the mere giving of consent to the sub- 
lease does not create any legal obligations to the sublessee, 



































but is only a statement by the landlord that he has no ob- 
jection to the proposed arrangement. See Loramine Drug 
Stores, Inc. v. Kings Highway Savings Bank, 190 Mise. 49, 
76 N.Y.S. 2d 381 (Sup. Ct. App. T.). At the very worst, 
the sublessee might decide to quit the premises if the im- 
provements in question were removed, but this would leave 
appellees in no worse position than they were before the 
subletting. All of the landlord’s rights against the princi- 
pal tenant remain unaffected even though the landlord has 
assented to the sublease. Sinberg v. Davis, 285 Pa. 426, 
132 Atl. 287. Thus, appellees’ giving consent could cause 
them no loss or damage. The ‘‘complications and practi- 
cal as well as legal difficulties’’ which the district court 
found might have arisen have no real substance. 

Any difficulties which would be encountered by the land- 
lord would be due to International’s weak financial con- 
dition, not to the sublease. It is International’s insolvency 
which is the essence of the problem from the landlord’s 
point of view. But that condition would not be aggravated 
by the sublease. To the contrary, if appellees had per- 
mitted International to consummate the transaction, ‘its 
poor financial condition would have been materially im- 
proved since International stood to make a substantial profit 
by virtue of it. And it would appear to be unreasonable 
conduct on a landlord’s part to refuse to accept a solvent 
tenant to take the place of one which is insolvent and con- 
templating dissolution. That is especially true where, as 
here, payments of rent by the sublessee would be made di- 
rectly to the landlord (J.A. 42-43), and no issue is raised 
with respect to the ability to pay or satisfactory character 
of the new tenant. 

We wish to reiterate that restrictions on the right to sub- 
lease, being restrictions on the free alienation of property, 
are not favored by the courts and are construed strongly 
against the landlord. Theuntssen v. Huylers, supra. Viewed 
in this light, we submit that appellees have committeed a 
breach of their covenant not to withhold consent to a sub- 
lease unreasonably since they have presented no objection 
to the prospective sublessee and have not demonstrated 
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that their interests would in any way be adversely affected 
by the giving of such consent. | 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted — 
that the judgment of the district court be reversed and the 
cause be remanded with instructions to enter judgment 
for the United States on Counts 1 and 2 of the complaint. 


GrorceE Cocuran Dove, 
Assistant Attorney General. 

Ourver GascH, 

Umited States Attorney. 
Metvin RicHTER, 
BERnargD CEDARBAUM, 

Attorneys, 
Department of Justice. 
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QUESTIONS PRESENTED 
In the opinion of appellees the questions are: 


1. Are the findings of fact of the trial court that ap- 
pellee landlords did not act unreasonably in declining to 
permit a subletting or assignment of a lease clearly errone- 
ous where the premises contained a substantial amount of 
improvements and fixtures which remained the property 
of an insolvent corporate tenant about to be dissolved? 


2. Where the tenant submits a proposed sublease which 
is refused by the landlord and thereafter endeavors to 
assign the lease but defaults in the payment of rent, va- 


cates the premises and delivers the keys to the landlord 
do the doctrines of waiver and surrender preclude it from 
bringing an action at law for damages against the land- 
lord for unreasonably withholding his consent to subletting? 


3. Can the landlord be required to renew a lease where 
an insolvent tenant gives notice of renewal and then de- 
faults in the payment of rent? Under such circumstances 
should not the landlord be exonerated for his refusal to 
consent to a subletting and an assignment of the lease? 


4. Does the refusal of a landlord to consent to a sub- 
letting give the tenant an action at law for damages where 
the tenant covenants not to sublet without the landlord’s 
written consent and the landlord agrees not to withhold 
his consent unreasonably ? 











Questions presented 


Counter-statement of the ease 
Summary of argument 


I. The findings of the district court that appellees 
did not act npc Ae in declining to permit 
the sublease was sup Aa he sebetantiel evi- 
dence and should not Be dis 


. The trial court correctly nae that the appel- 
lees did not act unreasonably in declining the 
proposed assignment of the lease 


. Appellant is barred from bringing an action at 
law for a breach of a covenant of a lease after 
surrendering the premises to the landlords .... 


. Appellant waived any rights which it may have 
had in respect to the appellees’ refusal to con- 
sent to the proposed sublease by withdrawing 
the and submitting an assignment in lieu 
thereo 


. The notice given by appellees to renew the lease 
was not effective to create a new term with the 
result that the proposed sublease and assign- 
ment, which were conditioned upon the effective- 
ness of the new term, were inoperative 


. The appellant has misconceived its remedy be- 
cause no action at law for damages lies in favor 
of a tenant against a landlord for a breach of a 
covenant not to unreasonably withhold consent 
to subletting 


Conclusion 
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IN THE 


United States Court of Appeals 


For THE District oF Cotumsia Cincorr 


No. 13,704 


INTERNATIONAL Trarninc ApministraTion, Inc. Appellant 
v. 


Harry A. Toumin, Jz., Individually; Harry A. Toutmin, 
Jk., as Trustee of the Estate of Harry A. Tovnmin, Sz, 
Deceased; Harry A. Touumin, Jz., as Administrator of 
the Estate of Rosamonn Toumin, Deceased; Appellees 


On Appeal From the United States District Court for the 
District of Columbia _ 


COUNTER-STATEMENT OF THE CASE 
Appellees adopt appellant’s statement of the case with 
the following additions: 


The lease of September 18, 1945 provided that appellant 
‘was to be reimbursed for the improvements installed by 
it to the extent of $4,000. by monthly payments to it com- 
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mencing September 1, 1946 of $83.33 for eleven months an‘i 


$83.34 for the twelfth month of each year (J.A. 33). 


At the time it submitted the proposed sublease appel- 


lant was in serious financial difficulties, if not insolvent, 


(J.A. 55, 60-61); was in liquidation (J.A. 57); and its 
management had determined to dissolve the corporation 
(J.A. 56) and to discount the equity in the lease by reason 
of the subletting for an immediate profit (J.A. 57-58). Ap- 
pellant’s financial condition and contemplated dissolution 
were known to appellee’s agent and attorney Warren 
Browning, who testified that he was so advised by appel- 
lant’s principal witness, its Secretary-Treasurer and Gen- 
eral Counsel, Theeman (J.A. 74-76). On the other hand, 
Theeman, in his testimony, was evasive as to whether ap- 
pellant was having financial difficulties and contemplated 
dissolution (J.A. 65-69) and categorically denied having 
advised Browning of International’s financial difficulties 
(J.A. 70-71). | 


Browning advised appellee Toulmin by letter forwarding 
the proposed sublease of International’s financial diff- 
culties; the possibility of it being dissolved; and stated that 
he felt ‘‘that many disadvantages may arise from the pro- 
posed subletting’’ (J.A. 62). The following day by tele- 
phone he requested Toulmin’s office clerk to advise Toulmin 
that in his opinion it was against the interest of the owners 
of the building to approve the proposed subletting by rea- 
son of the prime tenant’s insolvency and its proposed dis- 
solution. He further indicated his apprehension as to 
dealing with an unincorporated association, such as the 
proposed sub-tenant, and as to how they could be sued in 
the event of difficulty (J.A. 76-77). Toulmin received this 
advice from Browning (TR. 159-160) and determined to 
not go along with the sublease for the reasons stated in 
appellant’s brief. 


| Browning testified that after he advised Theeman that 
Colonel Toulmin would not approve the sublease, Theeman 
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requested him to inquire of the owners if they would con- 
sent to an assignment of the lease (J.A. 53 and 77). Thee- 
man testified that he believed it was Browning who sug- 
gested that the lease be assigned (TR. 74). In any event 
Browning did inquire by telegram if Toulmin would ap- 
prove an assignment; received advice from Toulmin’s of- 
fice that an assignment was satisfactory (see Deft’s Exs. 
Nos. 10, 16 and 17, J.A. 63); and advised Theeman sub- 
ject to confirmation directly from Toulmin that an assign- 
ment was satisfactory (J.A. 53 and 78). Thereafter In- 
ternational forwarded directly to Toulmin the proposed 
assignment and while it was being considered by Toulmin, 
International defaulted in the payment of its rent and 
Browning advised Toulmin against approving the pro- 
posed assignment (J.A. 78). Browning likewise advised 
Toulmin at that time that the rent had not been paid; that 
International was not able to pay it, (although Theeman 
denied having so advised Browning) ; that they were going 
to dissolve; and renewed his objections as to any dealings 
with an unincorporated association. Toulmin again re- 
lied on the advice of his attorney (J.A. 83 and 84) and 
rejected the proposed assignment, for the reasons set 
forth in appellant’s brief. Appellant failed to pay the 
rent due May 1 and June 1, 1947; was sued by the owners 
for recovery of possession of the property; and surrendered 
possession as of June 30, 1947, (J.A. 50-51, 84). There- 
after, appellant filed suit against appellees for damages 
in the amount of $48,500.03 and assigned its claim against 
appellees to the substituted plaintiff, the United States 
of America. 


The District Court awarded judgment to appellant, in the 
net amount of $4,021.06 covering the unreimbursed portion 
of the improvements installed by International in the 
premises and the agreed value of the lighting fixtures, vene- 
tian blinds and partitions in the amount of $5,333.56 less 
appellee’s damages for unpaid rental and a real estate 
broker’s commission it paid to secure a new tenant for 
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the property in a total amount of $1,312.50. Appellees 
have not appealed from this judgment. 


The District Court found as a fact that complications, 
and practical as well as legal difficulties, could possibly 
have arisen between the landlord and tenant if the land- 
lord had consented to a proposed sublease or assignment 
of,a lease in premises which contained a substantial amount 
of alterations, improvements and fixtures which remained 
the property of a corporation about to be dissolved, and 
that appellees did not therefore act unreasonably in de- 
clining to permit the subletting or assignment of the lease. 
The Court further found the testimony of appellant’s prin- 
cipal witness, Theeman, to be discredited by reason of the 
fact that he was evasive in answering questions which 
appeared to be readily susceptible of direct answer. The 
Court concluded that appellant failed to establish by a 
preponderance of the evidence that appellees acted unrea- 
sonably in refusing to consent to the proposed sublease 
and assignment and awarded to them judgment upon Counts 
One and Two of the Complaint under which appellant 
sought damages of $41,166.67. 


SUMMARY OF ARGUMENT 


The trial court’s finding that the landlords did not act 
unreasonably in refusing to consent to a sublease was a 
finding of fact which should not be disturbed on appeal. 
The retention by appellant of its interests in the im- 
provements that made the demise premises habitable and 
its insolvency and contemplated dissolution presented rea- 
sonable grounds to the appellees for disapproving the sub- 
lease. Appellees acted in good faith and on the advice 
of counsel and they should be exonerated for their refusal 
to consent to the subletting. 


Appellant is barred from bringing an action at law 
for damages against appellees for breach of a covenant 
not to unreasonably withhold their consent to subletting 
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because they surrendered the premises and waived any 
rights they might have by substituting an assignment for 
the sublease. 


The attempt by appellant to renew its lease, while it 
was insolvent and unable to pay its rent, almost 1200 
days before the end of the term was not effective to create 
a new term, with the consequence that both the proposed 
sublease and assignment which were conditioned upon the 
creation of a new term were ineffective. 


A covenant not to unreasonably withhold consent to 
subletting is not a covenant of the landlord a breach of 
which gives the tenant an action at law for damages but 
is a qualification of the tenant’s covenant not to sublet 
without consent. 


ARGUMENT 
I 


THE FINDING OF THE DISTRICT COURT THAT APPELLEES DID 
NOT ACT UNREASONABLY IN DECLINING TO PERMIT THE 
SUBLEASE WAS SUPPORTED BY SUBSTANTIAL EVIDENCE 
AND SHOULD NOT BE DISTURBED. 


This case having been tried in the Court below with- 
out a jury, review by this Court is limited by the provi- 
sions of Rule 52(a) of the Federal Rules of Civil Pro- 
cedure. The trial court found that at the time of sub- 
mitting the proposed sublease appellant was in dire finan- 
cial straits; was carrying a deficit of approximately $52,000 
on its books and its Board of Directors contemplated dis- 
solving the corporation. Although the evidence was con- 
flicting as to whether this information had been communi- 
cated to appellees the trial court found that the appellee 
Toulmin had knowledge of appellant’s financial straits 
and contemplated dissolution. It further found that the 
proposed sublease to which appellees were asked to con- 
sent provided that a substantial amount of alterations, 
improvements and fixtures were to remain the property 
of a corporation about to be dissolved and that complica- 
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tions and practical, as well as legal, difficulties could pos- 
sibly arise between the landlord and its tenant if appellant’s 
creditors attempted to remove the improvements and fix- 
tares. The Court thereupon found as an ultimate fact 
that appellees did not act unreasonably in declining to per- 
mit the subletting. 


Unless this Court determines that the aforesaid findings 
are clearly erroneous or, ‘‘is left with the definite and firm 
conviction that a mistake has been committed’’, the find- 
ings should not be disturbed. United States v. United 
States Gypsum Co., 333 U.S. 364, 68 S. Ct. 525, 92 L. Ed. 
746; Remington Rand, Inc. v. Societe Internationale Pour 
Partwipations Industrielles et Commercialles S.A., 88 U.S. 
App. D.C. 275, 188 F. 2d 1011; Dollar v. Land, 87 U.S. App. 
D.C. 214, 184 F. 2d 245, cert. denied, 340 U.S. 884. 


It was incumbent upon the appellant to prove that the 
landlords acted unreasonably in refusing to consent to 
the sublease. It offered in evidence certain documents 
which might impute to the landlord an ulterior motive or 
lack of good faith for refusing the sublease. (See Govt’s 
Exhibits Nos. 9, 10, and 15). By the introduction of these 
documents it established an inference which it argued 
to the trial court that the appellee Toulmin rejected the 
sublease in order to obtain the Contractor’s Association as 
a direct tenant at the higher rental. However, this infer- 
ence was squarely met and rebutted by positive and uncon- 
tradicted evidence and the trial court ruled that appellant 
failed to establish by a preponderance of the evidence that 
appellees acted unreasonably in refusing to consent to the 
subletting. 


In resolving the factual issues the trial court felt that 
the basic question involved was whether the appellees knew 
of the tenant’s insolvency. In arriving at its finding the 
court felt obliged to judge the credibility of the appellant’s 
principal witness Theeman, its Secretary-Treasurer and 
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General Counsel. This is apparent from the Court’s opin- 
ion which appears on pages 20 and 21 of the Joint Appendix. 


‘“‘This then brings the Court to an evaluation of 
the case upon its merits. The Court in passing upon 
the testimony has the rather and always unpleasant 
duty of passing on the credibility of the witnesses. 
For whatever it is worth to counsel on both sides, I 
point out that during the testimony of Mr. Theeman, 
the Government’s, first witness, on October 4th, I 
made a notation in my notes on several occasions that 
he appeared to be evasive in answering questions. 
He indicated a reluctance to answer some questions 

‘which appeared to be readily susceptible of direct 
answer, and yet the answer given by the witness was, 
in the Court’s opinion, deliberately evasive to the 
particular point sought to be made by defense counsel. 


‘“The Court has approached the case from the ques- 
tion of determining basically whether the defendant 
acted unreasonably in org to approve the sub- 
leasing or the assignment of lease. The basic ques- 
tion that concerns the Court is: Did the defendant 
Toulmin know that the rere! or the plaintiff’s 
assignee was insolvent? Did it know that this cor- 
poration could not meet its obligations? Mr. Theeman 
said that he did not tell Mr. Browning that the cor- 

ration was insolvent. He did not tell Mr. Browning 

at he could not pay the rent. Mr. Browning testi- 
fies to the opposite. The Court can turn over in his 
mind the question of whether when the April rent 
was not paid, Mr. Browning, as the operator and man- 
ager of the building, did speak to Mr. Theeman to 
determine whether it was going to be paid and what 
the status was. It appears logical that they would do 
er . 


‘“‘There is no testimony upon the point. The Court 
in speculation cannot consider it in evidence. Conse- 
quently, we have a situation in which plaintiff’s wit- 
ness testifies to one set of facts, and the defendant’s 
witness testifies to another set of facts. I think the 
testimony on this point is completely in balance, and 
I must assume, and I must conclude consequently, that 
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there is a failure upon this point of evidence for the 
plaintiff to establish its position by a preponderance 
of the evidence.’’ 


' Jt is submitted that under the circumstances of this case, 
where there was a conflict in the evidence, that the question 
as to whether the landlords acted reasonably in refusing to 
consent to the sublease was a question of fact for determi- 
nation by the trier of the facts. The Court’s finding was 
adequately supported by the evidence and it should not 
be disturbed. This Court should not substitute its judg- 
ment for that of the trial court, particularly where the 
trial court felt obliged to pass upon the credibility of 
the appellant’s principal witness. 


Appellant now for the first time concedes in its brief that 
‘‘International was in serious financial condition, was 
carrying a deficit on its books and its Board of Directors 
was contemplating dissolving the corporation’’, and that 
these facts were known to appellees. By its concessions, 
appellant obviously endeavors to circumvent the provisions 
of the rule and the decisions of this Court and now argues 
that appellees’ disapproval of the sublease was unreason- 
able as a matter of law, but the trial court’s finding 
that appellees did not act unreasonably is clearly a find- 
ing of an ultimate fact. Generally, reasonableness (or 
unreasonableness) presents a question of fact. Wigmore 
on Evidence, (Third Ed.) sec. 2553. On at least sev- 
eral occasions the Courts have ruled, in construing cov- 
enants with respect to subletting, that reasonableness pre- 
sents an issue of fact. In Friedman v. Thomas J. Fisher 
and Company, 88 A. 2d 321 (D.C. Mun. Ct. App., 1952) 
the court stated ‘‘If his obligations as lessor could be tested 
by the usual standards of reasonableness, a material issue 
of fact would be presented’. The Supreme Court of 
New Jersey in Broad ¢ Brandford Place Corp. v. J. J. 
Hockenjos Co., 132 N.J.L. 229, 39 A. 2d 80, cited by appel- 
lant, made a similar observation. 
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‘‘The standard is the action of a reasonable man in 
the landlord’s position. What would a reasonable 
man do in the like circumstances? The term ‘reason- 
able’ is relative and not readily definable. As here, 
used, it connotes action according to the dictates of 
reason—such as is just, fair and suitable in the cir- 
cumstances. And questions of reasonableness of con- 
duct and good faith are ordinarily for the judgment 
of the triers of the facts ...”’. 


Toulmin testified that he was a practicing attorney spe- 
cializing in ‘‘patent, trademark, and copyright law, anti- 
trust law; food and drug and customs’’. With respect to 
local real estate matters, he relied upon the advice and 
counsel of his attorney, Warren Browning. The record 
reveals that notwithstanding Theeman’s statement that he 
did not advise Browning that appellant was experiencing 
financial difficulties, that this fact was well-known to Brown- 
ing as well as appellant’s contemplated dissolution. It is 
undisputed that Browning advised Toulmin of these facts 
and counseled him not to approve the sublease. Under 
these circumstances, can it be said that Toulmin acted un- 
reasonably in refusing to consent to the sublease? Ap- 
pellant infers in its brief that the reasons expressed by 
Toulmin for disapproving the sublease are without sub- 
stance. Toulmin stated as his reasons for disapproval 
that with the partitions, blinds and other facilities that 
made the loft area habitable being retained by an insolvent 
party and with the remainder leased to the Contractor’s 
Association, that he could foresee difficulties if appellant’s 
creditors moved in and removed the improvements. Are 
these reasons without substance in fact and in law? To 
answer the question we should first examine the pro- 
visions of the lease with respect to the aforesaid improve- 
ments. 

Under the lease the landlord agreed to reimburse the 


tenant on account of the improvements the sum of $4,000.00 
to be paid the second, third, fourth and fifth years of the 
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original term at the rate of $1,000.00 per year. The lease 
further provided that should the lessee renew the lease 
under its option, the landlord was to pay the tenant an 
additional sum of $2,000.00 payable at the rate of $1,000.00 
for the first two years of the second five-year term. Upon 
the termination of the lease, the tenant agreed to release to 
the landlord all interest that it had in the improvements 
other than the partitions and lighting fixtures provided 
it had received payment as aforesaid. However, the lease 
specifically provided that the tenant was to have title to 
the partitions and light fixtures and should have the right 
to remove them from the building if the parties failed to 
agree as to an evaluation of same at the termination of the 
lease, provided that the removal of the partitions and 
fixtures should not in any way damage or injure the build- 
ing. 


It should be observed from the foregoing that title to 
all of the improvements remained in the tenant until 
the termination of the lease. The tenant at no time agreed 
to relinquish its interest in the partitions and lighting fix- 
tures. With respect to the other improvements the tenant 
agreed to release them at the termination of the lease, if 
it had received full payment of the $4,000.00 and/or 
$2,000.00. It should be noted however, that the term of 
the lease commenced September 1, 1945 and that by March 
of 1947 when the tenant endeavored to sublet, the land- 
lord had already reimbursed it for a part of the improve- 
ments and had thereby obtained an undivided interest 
therein. 


If appellees had approved of the sublease it is clear 
that appellant’s creditors would have had a valid claim 
on the improvements. It is an established principal that a 
tenant’s interest in fixtures can be sold as personalty under 
an execution against him where he has the right to re- 
move the improvements. (See Freeman v. Dawson, 110 
U.S. 264, 270; Annotation L.R.A. 1915E 829). A trustee 
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of a bankrupt corporation would likewise have a valid 
claim on the improvements. Wilson v. Holub, 202 Iowa 549, 
210 N.W. 593, 58 A-L.R. 646. 


The records of appellant conclusively reveal that it was 
prepared immediately upon approval of the proposed sub- 
lease to dissolve, which fact was conveyed to Toulmin by 
Browning. If Toulmin had approved the sublease there 
would have been no responsible entity that the landlords 
could have looked to for any breach of the covenants of 
the lease. It is basic law that there is no privity of con- 
tract or estate between the lessor and the sub-lessee. Un- 
der such circumstances, the landlords could well have been 
placed in the unhappy position of having agreed to a sub- 
lease and yet being unable to collect the rent for the de- 
mised premises. In the event of a default in the payment 
of rent, the landlords could not collect rent directly from 
the Contractor’s Association and the rent paid by the 
Contractor’s Association to International would have con- 


stituted an asset for all of the creditors, including the land- 
lords. Furthermore, upon dissolution a corporation goes 
out of legal existence and obviously both Browning and 
Toulmin realized the difficulties that might result if the 
landlords were required to sue the dissolved corporation 
for a breach of any of the covenants of the lease. 


Appellant clearly had the burden of establishing that 
appellees acted unreasonably in declining to approve the 
proposed sublease. The trial court concluded that it did 
not sustain this burden. Now it argues to this Court that 
the landlord’s action was unreasonable because appellees 
presented no objection to the proposed sublease. Appellees 
concede that the financial responsibility of the proposed 
subtenant never entered into the determination made by 
Toulmin in declining to approve the sublease, but a 
covenant requiring the landlord’s approval of a subletting 
does not limit the landlord to a consideration of the sub- 
tenant’s financial responsibility. Covenants against sub- 
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letting are for the landlord’s benefit only (Keroes v. West- 
chester Apartments, 36 A2d 263 (D.C. Mun. Ct. App.); 
Theunissen et al. v. Huyler’s, Inc., 58 App. D.C. 106, 25 
F2d 530; Friedman v. Thomas J. Fisher & Company, 
supra.); and where the landlord is held to the standard 
of reasonableness he should be exonerated if his refusal 
is predicated upon reasonable grounds and not arbitrary 
considerations. 


Appellant argues that the Contractor’s Association was 
willing to accept the risk that International’s creditors 
might remove the partitions and various fixtures from the 
property. This argument is obviously not tenable because 
there was no evidence that the Contractor’s Association 
had any knowledge of the financial status of the appellant 
or its contemplated dissolution. Ordinarily there might 
be some merit to appellant’s argument that a landlord 
would appear to be unreasonable to refuse to accept a 
solvent tenant to take the place of one that is insolvent. 
However, as heretofore pointed out, the landlords realized 
that creditors of the insolvent prime tenant could remove 
the improvements and fixtures and thus decrease the value 
of the leasehold. The landlords were obviously concerned 
with having a tenant who would remain in the property 
and pay the rent. They were not interested in opening 
the door to the many difficulties that could have arisen 
with an insolvent tenant, about to be dissolved, subletting 
to a party against whom they would have no redress for 
violations of covenants of the lease. 


Appellant in its brief attempts to show that the com- 
plications, and practical as well as legal difficulties, which 
the trial court found could have arisen have no substance. 
It loses sight of the fact that Toulmin was not an expert 
in District of Columbia law and that he relied upon the 
advice of his attorney, Warren Browning, who specialized 
in real estate practice. Appellant also overlooks the fact 
that Toulmin, as a landlord, was acting not only for him- 
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self but in a fiduciary capacity as administrator and 
trustee. It was incumbent upon him to avoid any situation 
which would involve complications or difficulties, legal or 
otherwise, for the property of which he was trustee and 
administrator. Therefore, whether or not this Court finds 
that his objections to the sublease were legally substantial, 
Toulmin, as a person not versed in local real estate matters, 
certainly acted reasonably in refusing to consent to a sub- 
lease which entailed such possibilities as were suggested 
by local counsel and found to have existed by the District 
Court. . 


Or 


THE TRIAL COURT CORRECTLY FOUND THAT THE APPELLEES 
DID NOT ACT UNREASONABLY IN DECLINING THE PRO- 
POSED ASSIGNMENT OF THE LEASE. 


Appellant’s brief leaves appellees in something of a 
quandry. In its Statement of Points, appellant clearly 


indicated that it intended to rely on an alleged error of the 
District Court in finding that appellees acted reasonably 
in refusing to consent not only to the sublease but to the 
assignment as well. However, appellant does not refer 
to the assignment in its Summary of Argument or in 
the argument itself, save for the fact that the assignment 
is merely mentioned in the heading of Part IT on page 11 
of its brief. Appellees have therefore concluded that the 
appellant has abandoned any claim that it may have by 
reason of the landlord‘s refusal to consent to the assign- 
ment. However, in the event that this Court should here- 
after permit the appellant to argue that appellees unreason- 
ably withheld their consent to the assignment there follows 
a brief argument: 


1. Under the lease the landlord could arbitrarily with- 
hold his consent to any assignment. The clause in the 
lease that the landlord should not unreasonably withhold 
his consent applied only to a subletting. This is also 
borne out by the evidence which clearly showed that the 
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parties intended it to apply only to a subletting. (J.A. 
79-80). (See Theunissen et al v. Huyler’s Inc., supra.). 


2. The District Court’s finding that appellees did not 
act unreasonably in declining to permit the sublease was 
adequately supported by the evidence and should not be 
disturbed on appeal. The arguments heretofore advanced 
under Part I with respect to appellees’ refusal to consent 
to the subletting apply equally to their refusal to consent 
to the assignment. In addition, the fact that the proposed 
subtenant was an unincorporated association which would 
be difficult to sue in the event of a breach of the lease, 
played a substantial part in the advice given by Browning 
to Toulmin not to agree to the assignment. Furthermore, 
while the landlords were considering the proposed assign- 
ment, appellant defaulted in the payment of rent and 
advised appellee’s agent it could not pay the rent, further 
justifying appelless’ refusal to consent to the assignment. 


peal 


APPELLANT IS BARRED FROM BRINGING AN ACTION AT LAW 
FOR A BREACH OF A COVENANT OF A LEASE AFTER 
SURRENDERING THE PREMISES TO THE LANDLORDS. 
There can be no doubt under the facts of this case that 
@ surrender of the premises was effected in law by the 
action of the parties hereto. The evidence establishes that 
after International defaulted in the payment of rents due 
May 1 and June 1, the landlords were required to file a 
landlord and tenant action in the Municipal Court for 
possession. Subsequently, the parties entered into an 
agreement whereby the tenant relinquished possession of 
the premises. The landlords thereafter accepted the keys 
to the premises from the tenant, re-entered and attempted 
to re-let them. Under such circumstances, a surrender of 
the premises was clearly effectuated. 


A surrender of demised premises accepted by the lessor 
ends the relation of landlord and tenant. Okie v. Person, 
23 App. D.C. 170, 183, Here the tenant, while insolvent 
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and about to be dissolved, attempts to capitalize on its 
lease. When appellees refused to consent to a subletting 
or an assignment it defaulted in the payment of rent, 
surrendered the premises and immediately filed suit against 
the landlords for damages for an alleged breach of a 
covenant. It is submitted that under the circumstances 
of this case the doctrine of surrender should bar the tenant 
from recovering tremendous profits at the landlords’ ex- 
pense, for here the tenant by its deliberate defaults in the 
payment of rent repudiated the very lease under which 
it seeks to recover these profits. Substantial authority 
can be found in the case of Noe v. Cameron, 62 Mont. 527, 
205 Pac. 256, which has been extensively quoted by the 
text writers: 

‘‘This presents the question whether, after a lessee 
has surrendered the leased premises to his lessor, 
who accepts and occupies them, he can thereafter 
maintain an action for damages for breaches of coven- 


ants in the lease by which he justifies his abandon-. 
ment of it. Whatever remedy he may have against the 
lessor, he cannot maintain an action for breach of 
any covenant of the lease which by his own conduct 
he shows he has abandoned. Under the circumstances, 
he cannot insist upon a right of recovery against the 


lessor for any breach of it. In other wo by his 
own conduct he has repudiated the lease, and stands 
in no position to insist that the lessor is bound by its 
terms. From this pot of view the complaint wholly 
fails to state a cause of action, and the Court was 
right in directing a verdict for defendant.”’ 


IV 


APPELLANT WAIVED ANY RIGHTS WHICH If MAY HAVE HAD 
IN RESPECT TO THE APPELLEES’ REFUSAL TO CONSENT 
TO THE PROPOSED SUBLEASE BY WITHDRAWING THE 
SAME AND SUBMITTING AN ASSIGNMENT IN LIEU 
THEREOF. 


When appellant was advised that Toulmin would not 
approve the sublease it requested Browning to inquire if 
the owners would approve an assignment. Browning 
made this inquiry and received tentative approval of an 
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assignment. Thereafter appellant submitted an assign- 
ment to appellees, which was rejected for substantially 
the same reasons as the sublease. It never again men- 
tioned the sublease or pressed its alleged rights with re- 
spect to it. It did not inquire of the landlords of their 
specific reasons for refusing the sublease; nor did it give 
the landlords an opportunity to reconsider their grounds 
for refusing to sublet. Certainly, the assignment was 
inconsistent with the sublease in that appellant could not 
- have put both into effect. It could only have been one or 
the other. In executing the assignment it must have neces- 
sarily acknowledged that it was in effect scraping the 
sublease. Under such circumstances, it is submitted that 
appellant waived any rights that it may have had with 
respect to the sublease. 


Vv 


THE NOTICE GIVEN BY APPELLEES TO RENEW THE LEASE 
| WAS NOT EFFECTIVE TO CREATE A NEW TERM WITH THE 
| RESULT THAT THE PROPOSED SUBLEASE AND ASSIGN- 
| MENT, WHICH WERE CONDITIONED UPON THE EFFEC- 
| TIVENESS OF THE NEW TERM, WERE INOPERATIVE. 
Appellant does not discuss the effectiveness of its notice 

to renew the lease in its brief. Its claim for damages in 
the amount of $41,166.67 is based upon the difference in 
the amount it was required to pay the landlord under the 
prime lease and the increased rental it would have re- 
ceived from the Contractor’s Association under the sub- 
lease, not only for the balance of the original term, but 
also for the five-year renewal period. The provisions of 
the lease with respect to the tenant’s right to renew are 
as follows: 


‘‘The tenant is hereby given the option for the re- 
newal of this lease for a second period of five years 
beginning the first day of September 1950 . . . In order 
to exercise its right to renew this lease, 60 days’ 
notice in writing prior to the expiration of the lease 
is to be given to the landlord . . . provided, of course, 
that the terms of this lease have been fully complied 
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with by the tenant and that the full rental of $625. 
per month has been properly paid as herein provided.’’ 


The tenant because of its insolvent position and the 
fact that it was going out of existence did not give its 
notice of renewal 60 days in advance of the expiration of 
the term as intended by the lease, but almost 1200 days 
before the time set for renewal. Shortly after giving 
notice of renewal it defaulted in the payment of its rent 
due April 1, not paying same until about April 10, ad- 
vised appellee’s agent it could not pay its rent, and failed 
to pay its May and June rents with the consequence that 
the landlords were required to file a summary landlord and 
tenant proceeding against it which resulted in its sur- 
render of the premises. 


An examination of the renewal provisions of the lease 
clearly indicate the tenant’s right of renewal was condi- 


tioned upon its compliance with the covenants of the lease . 


including the covenant to pay rent. In this jurisdiction, 
a tenant’s right to renew a lease does not serve per se as 
an extension of the demised term. International Exchange 
Bank v. Pullo, 52 App. D.C. 199, 285 Fed. 933. The lessor 
is excused from renewing a lease where a tenant willfully 
violates any of its covenants. Wood on Landlord and 
Tenant (2d Ed.) pages 952-3; Gadsden Bowling Center v. 
Frank, 31 So. (2d) 648, 172 A.L.R. 1430; Annotation 172 
A.L.R. 1437; and the fact that the breach by the tenant 
occurs, after notice of renewal does not alter the doctrine 
that such breach defeats the tenant’s right to renew. (See 
32 Am. Jur., Landlord and Tenant, sec. 973). Further- 
more, a court of equity will not decree specific perform- 
ance of a renewal covenant where the tenant is insolvent. 
Wood on Landlord and Tenant (2d Ed.) page 953. 


It is therefore apparent that appellees could not be 
compelled to renew the lease. Appellant’s abortive attempt 
almost 1200 days in advance of the end of the original 
term to renew the lease when it was insolvent and abont 
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to be dissolved surely did not affect a renewal of the 
term. Therefore, both the proposed sublease and assign- 
ment which were conditioned upon the effectiveness of the 
new term were inoperative and the landlords should be 
exonerated for their refusal to consent to a subletting and 
assignment for a period over which the tenant by its 
actions had lost all control. 
VI 
THE APPELLANT HAS MISCONCEIVED ITS REMEDY BECAUSE 
NO ACTION AT LAW FOR DAMAGES LIES IN FAVOR OF A 
TENANT AGAINST A LANDLORD FOR A BREACH OF A 
COVENANT NOT TO UNREASONABLY WITHHOLD CONSENT 
TO SUBLETTING. 

With one exception (Broad & Brandford Place Corp. v. 
J. J. Hockenjos Co., supra), the courts of England and 
in this country have uniformly held that a tenant has 
no action at law for damages against a landlord where 
the latter unreasonably withholds his consent to subletting 
or assignment. In arriving at this conclusion the courts 
have construed a covenant not to unreasonably withhold 
consent to be a qualification of a tenant’s covenant not 
to sublease without consent and not a covenant by the 
landlord. However, where the landlord does unreason- 
ably withhold his consent to subletting the courts have 
held that the tenant may assign without the landlord’s 
consent, and that in such instances the landlord is pre- 
eluded from declaring a forfeiture of the lease. The 
courts have also pointed out that a tenant also has other 
recognized courses of action. He may vest the subtenant 
in possession and defend a charge of a breach of his 
covenant not to sublet or he may seek relief by way of a 
declaratory judgment that he has the right to sublet. These 
principles initially emanated from the courts of England. 


In Treloar v. Bigge, L. BR. 1873-74, 9 Exch. 151, Baron 
Amphlett in his concurring opinion made the following 
statement : 


‘‘The true interpretation of the words, I think, is to 
release the plaintiff from his covenant not to assign 
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without defendant’s assent if that assent is arbitrarily 
witbheld.”’ 


In Sear v. House Property and Investment Society, L. R. 
1880-81, 16 Ch. Div. 387, the Court followed Treloar v. 
Bigge, supra, and denied the lessee an injunction compel- 
ling the lessor to consent and damages for the lessor’s 
breach of covenant. In Young v. Ashley Gardens Prop- 
erties, Ltd., L. R. 1903, 2 Ch. Div. 112, the Court entered 
a declaratory judgment for the tenant authorizing him » 
to sublease without the consent of the landlord, when it 
was shown that consent had been unreasonably withheld. 


In Ideal Film Renting Co., Lid. v. Nielsen, L. RB. 1921, 
1 Ch. Div. 575, 581, the Court discussed the other remedy 
of the tenant where consent is unreasonably withheld: 


. It is established beyond controversy that if the 
popecicace Becae at Cia asses ak dasedien ic 
out consent is merely qualified by a proviso that the 
consent of the lessor is not to be unreasonably with- 


held, there is no imphed covenant by the lessor that 
he will not unreasonably withhold his consent, and 
in the absence of express covenant to that effect no 
action will lie agaimst him for unreasonably withhol- 
ing it. Bat even so the lessee is not left wholly with- 
out remedy, for if m fact the consent is unreasonably 
withheld he can effectually assign without consent 


The English rule was recently applied in New York in 
the case of Mann v. Stemberg, 64 N.Y.S., (2d) 68 (1946). 
In that case the tenant brought suit for damages beeause 
of the lessor’s unreasonable refusal to consent to sub- 
letting. The Court granted defendant’s motion for sum- 
mary judgment and stated, in part: 

“A covenant in a lease giving the tenant the right to 
sublet or assign the lease is a covenant of the tenant 
and the further statement that the landlord will not 
unreasonably withhold his consent to such subletting, 
is a qualification of the tenant’s covenant and not a 
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. @ovenant of the landlord. Because of this the unrea- 
sonable withholding of consent by the landlord does 
not give the tenant a cause of action for money dam- 

. Sarner v. Kantor, 123 Mise. 469, 205 N.Y.S. 
760; Butterick Pub. Co. v. Fulton Elm "Leasing Co. 
Inc., 132 Mise. 366, 229 N.YS. 86. The tenant’s 
remedy i is to disregard the negative covenant (Sear 
v. House Property and Investment Society, L. RB. 1880- 
81, 16 Ch. Div. 387), or by an action in equity for a 
declaratory judgment to permit such ane It is 
immaterial that in the instant case the type-written 
clause relative to the landlord’s consent to subletting 
did not follow the printed covenant against sublet- 


ting.’? 


Prior to the decision in the Mamm case the New York 
Supreme Court in Sarner v. Kantor, 205 N.Y.S. 760 (1924), 
had construed such covenants in the following language: 


*“The purpose of the provision is to protect the lessee 
against liability for damages or risk of forfeitare if 
consent of the lessor is improperly withheld. 1 Tit- 
fany, Landl. & Ten. § 152, p. 93; 2 Underhill Landl. & 
Ten. § 632, p. 1063. Nowhere does the lessor ex- 
pressly covenant not to withhold his consent unreason- 
ably. The only covenant is by plaintiff not to sublet, 
and it is plaintiff’s own covenant that is qualified by 
the condition that the lessor shall not unreasonably 
withhold his consent.’’ 


To the same effect is Butterick Publishing Company v. 
Fulton & Elm Leasing Company, 229 N.Y.S. 86 (1928). 
The lease proviso therein was almost identical with that 
in the instant case. 


‘“‘The tenant agrees that it will not assign, mortgage 
or alienate this lease, nor make any alterations .. . 
without the written consent of the landlord, but the 
consent to sublet will not be wnreasonably withheld.’’ 


(Emphasis ours.) 


The decision sete forth the same principles contained in 
the eases above. In addition, it contains this statement: 
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‘‘the established rule is that the power of assignment 
and of subletting is incident to a leasehold estate in 

the absence of contractual restriction (Fleisch v. 

Schnaier, 119 App. Div. 815). That is to say, after 

the refusal of the landlord to give his written con- 

sent, the tenant has a right to sublet or assign to any 
person against whom the landlord could have no rea- | 
sonable objection, and to make such a sublease or 
assignment without obtaining the landlord’s consent 
in writing or otherwise. Under the clause in the ! 
lease now under consideration, as a matter of law, the 
plaintiff, as lessee has no action at law for damages 
for breach of the covenant by landlord, as the land- ! 
lord never covenanted or agreed not to withhold his 
consent unreasonably.’’ 


The English rule has been followed not only in New 
York but by the Courts of California (Kendis v. Cohn, 90 
Cal. App. 41, 265 P. 844) and Washington (Hedgecock v. 
Mandel, 146 Wash. 404, 263 P. 593) (1928). 


The wisdom of the majority rule is illustrated by the ! 
ease at bar. The tenant, which is admittedly insoivent, | 
endeavors to capitalize on a lease that it itself cannot com- 
ply with. It tenders to the landlords a proposed sublease 
and when the landlords decline to consent to the subletting, 
it simply steps aside and sues for huge damages. If the 
rule were otherwise than stated by the above authorities, 
then whenever a tenant presents a landlord with a request 
to approve a sublease the landlord can only refuse under 
threat of severe penalty in the form of an action for dam- | 
ages. Collusive proposed subleases can readily be con- | 
ceived for presentation to landlords in the hope that they | 
will be disapproved, in order to enable tenants to harass : 
their landlords with damage claims. 


Here the tenant, obviously acting under the advice of 
counsel, took none of the courses of action which have 
been approved by the courts for many years. It could 
have assigned the lease without the landlords’ consent, 
but instead it proposed an assignment which could only 
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become effective upon the landlords’ consent. It made 
no efforts to vest the subtenant with possession of the 
property nor did it seek relief by way of declaratory judg- 
ment which it could have obtained in the District Court 
without delay. Under such circumstances it should not be 
allowed to prevail in a law suit for large damages which 
it has precipitated by its own ill-conceived actions. 


Appellant does not point out to this Court that it was 
the form of the sublease and assignment proposed by it 
that precipitated its own damage. Both the proposed 
sublease and the assignment were conditioned by their 
terms upon the landlords’ consent.. By adopting this 
form appellant destroyed any rights which it might have 
had to seek a declaratory judgment or to install the sub- 
tenant in the premises and resist its ejection by the land- 
lords on the ground that the latter’s consent was being 
unreasonably withheld. Furthermore, there was no show- 


ing here that the Contractor’s Association would not have 
been agreeable to an outright, unconditional sublease of the 
entire premises including the improvements. 


CONCLUSION 


For the foregoing reasons, it is respectively submitted 
that the judgment of the District Court be affirmed. 


Grorce E. Hamiron 
Joun L. Hammon 
Attorneys for Appellees 

















REPLY BRIEF FOR APPELLANT 


United States Court of Appeals 


For THE Districr or CotumsBia CircuirT 


No. 138,704 


INTERNATIONAL TRAINING ADMINISTRATION, INC., APPELLANT 
v. 


Harry A. Tovutmin, Jr., Individually; Harry A. Tovt- 
MIN, JR., as Trustee of the Estate of Harry A. 
Tovimin, Sz., Deceased; Harry A. TovuLMin, JR., as 
Administrator of the Estate of Rosamonp TovuLmin, 
Deceased; APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appagkprce COCHRAN Dovs, 
For the ‘Assistant Attorney General, 


District of Columbia Circuit 
FILED OLIVER GASCH, 
: JUN f+ 4957 United States Attorney, 


“> MELVIN RICHTER, 
Sell h),pLurap? BERNARD CEDARBAUM, 
oe ge Attorneys, 
~ SEERK Department of Justice, 


Washington 25, D. C. 








ot ee 





INDEX 


CITATIONS 
Cases: 


Broad & Branford Place Corp. v. J. J. Hockenjos Co., 182 
ye es a | nn ee eae 
International Exchange Bank v. Pullo, 52 App. D.C. 199, 
oh ee eee 
Noe v. Cameron, 62 Mont. 527, 205 Pac. 256..............-.-- atioaia 








United States Cuurt of Appeals 


For tHe Disteicr or Cotumsia Crecurr 


No. 13,704 
IyrernatTionaL Trarsmng ADMINISTRATION, Inc., APPELLANT 
v. 


Harry A. Toutmry, Jz., Individually; Harry A. Tovt- 
MIN, Jz. as Trustee of the Estate of Harry A. 
Toutmin, Sr., Deceased; Harry A. Toutmin, JR., as 
Administrator of the Estate of Rosamonp TovuLMin, 
Deceased; APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


1. Appellees have argued that they should be exoner- 
ated for refusing to consent to the proposed sublease on 
the ground that the sublease never became operative since 
it was conditioned upon the effective renewal of the main 
lease for an additional five year term (Br., 16-17). In 
point of fact, the sublease simply provided that it would 
not become valid and binding until International exercised 
its option to renew by giving appellees the required sixty 
day written notice (J.A. 37). International complied with 
this condition when it exercised the option by letter of 
March 20, 1947 (J.A. 40). At that time, International 
was not in default in payments of rent, had fully com- 
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plied with all of its obligations under the lease, and, 
therefore, appellees’ refusal to honor the renewal was 
completely without justification. The fact that Inter- 
national subsequently defaulted in its rent payments 
is of no moment. Furthermore, International’s right to 
renew the: lease was entirely unqualified except for the 
notice requirement, contrary to the impression created by 
the manner in which the renewal provision of the lease 
is quoted at pp. 16-17 of appellees’ brief. The require- 
ment that the monthly rental be fully paid only qualified 
International’s right to receive an additional $2,000 reim- 
bursement from the landlord for improvements it had 
made in the premises and did not qualify International’s 
right to renew the lease for the second five year term 
(J.A. 33-34). 

The circular reasoning of appellees becomes apparent 
when it is remembered that the proposed sublease was 
also conditioned upon their giving International written 
approval of the transaction (J.A. 37). Certainly, ap- 
pellees could not be exonerated for failing to consent to 
a sublease on the ground that the sublease never became 
operative because it was conditioned upon that consent 
being given. But that is the logical effect of the argn- 
ment that appellees are without liability because they did 
not allow the renewal of the term to be consummated. 

Whether or not International’s exercise of its option to 
renew was effective to create an additional five year term 
is immaterial to this case and does not affect Interna- 
tional’s right to recover damages for the full period. This 
is demonstrated by the decision of this Court relied on by 
appellees. In International Exchange Bank v. Pullo, 52 
App. D.C. 199, 285 Fed. 933, this Court declared (52 App. 
D.C. at 201, 285 Fed. at 935) : 


The defendant’s alleged right to renew the lease 
did not serve per se as an extension of the demised 
term, nor did it give the tenant a right at law to 
retain possession of the premises after the expiration 
of be pk aa term; for wnder such circumstances 
the t s remedy would be im equity, or im an 
action wpon the covenant. (Emphasis supplied). 
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In short, while International may not have had the right 
to retain possession of the premises by its exercise of an 
option to renew, the unjustified refusal of appellees to 
give effect to the option gives rise to an action for dam- 
ages resulting therefrom, and, of course, that is the only 
relief which appellant here seeks. 

We do not understand appellees’ reliance upon the fact 
that International exercised its option to renew in 1947 
instead of waiting until sixty days before the expiration 
of the original term. No time was specified for the exer- 
cise of the option; the only qualification was that the 
landlord was entitled to sixty days written notice prior 
to the expiration of the lease. This provision is obvi- 
ously for the landlord’s protection to insure that he have 
sufficient time to secure a new tenant if the present lessee 
does not intend to renew the lease. The landlord has no 
basis for complaining if the option is exercised and he 
is served with notice well in advance of the required time. 

2. Appellees’ argument that appellant is barred from 
bringing this action because it surrendered the premises 
to the landlord (Br., 14-15) has no merit in law and is 
without basis in fact. After International had defaulted 
in the payment of rent for the months of May and June, 
1947, which was subsequent to the time International had 
requested consent to the sublease, appellees brought a 
landlord and tenant action in the Municipal Court for 
possession. Since the rent was in fact in default, Inter- 
national agreed to vacate the premises if appellees would 
dismiss the eviction action. In the letter which consti- 
tuted the agreement, International reminded appellees of 
the claim against them for breach of covenant which had 
arisen on March 26, 1947, when appellees disapproved the 
proposed sublease (J.A. 50-51). International also agreed 
to defer collection of $2,000 owed to it for its interest in 
the partitions and fixtures until this claim had been de- 
termined. International did not in fact “abandon” the 
premises and in no sense did it waive any of its rights 
to damages. 
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When a landlord has committed a breach of any cove- 
nant in the lease, the tenant ordinarily has the choice of 
bringing suit on the covenant or of abandoning the 
premises by reason of the landlord’s default. The tenant 
cannot do both, and if he chooses to quit the premises 
because the landlord has failed to meet his obligations 
under the lease, he is thereafter barred from recovering 
damages for that very breach which has justified his 
abandonment. Of course, that is not the situation in the 
case at bar. International never chose to surrender the 
premises because appellees declined to approve the sub- 
lease, but simply entered into a sensible settlement of ap- 
pellees’ suit for possession by reason of default in the 
rent. 

Once again, the very authority upon which appellees 
rely demonstrates the inaccuracy of their contention. In 
Noe v. Cameron, 62 Mont. 527, 205 Pac. 256, a tenant 
brought suit against his landlord for damages arising out 
of the latter’s failure to install a proper heating system 
and to make certain repairs. The tenant had previously 
surrendered the premises to the landlord because of these 
same defaults. The court held that the tenant could not 
pursue both of these remedies and, as quoted at p. 15 of 
appellees’ brief, was barred from maintaining “an action 
for damages for breaches of covenants in the lease by 
which he justifies his abandonment of it.” The inappli- 
eability of this rule to the instant case is apparent. 

3. We note finally that appellees’ stressing of certain 
evidentiary factors in this case, such as conflicts of evi- 
dence and credibility of witnesses (Br., pp. 5-9), tends 
to confuse the real question presented by this appeal. 
We do not here raise any error with respect to the evi- 
dentiary findings of the district court, but only question 
the ultimate finding that appellees did not act unreason- 
ably in refusing to permit a sublease. For the purposes 
of this appeal, we concede that International was finan- 
cially insolvent and contemplating dissolution and that 
this fact was known to appellees. The testimony of the 
appellant’s principal witness, Theeman, could only relate 
to those issues, but the finding with respect to reason- 
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ableness was a matter of the district court applying the 
standard of a reasonable man to the facts as it found 
them to exist. We also agree with appellees that this 
ultimate finding is one made by the court as the trier 
of fact in a non-jury case, but we submit that given the | 
factual circumstances which the court found, only one rea- 
sonable inference was permissible, and it is unimportant | 
whether the court’s ultimate finding is labeled “clearly 
erroneous” or “erroneous as a matter of law.” To con- | 
tinue appellees’ quotation (Br., p. 9) from the opinion of 
the Supreme Court of New Jersey in Broad ¢ Branford 
Place Corp. v. J. J. Hockenjos Co., 1382 N.J.L. 229, 232, 
89 A. 2d 80, 82: 


* * * Yet such are questions of law for the court 
when the facts are undisputed and not fairly sus- 
ceptible of divergent inferences. Where upon all the 
evidence, but one inference may reasonably be drawn, 
there is no issue for the jury. * * ° 

That is precisely the situation in the case at bar. And 
our view in this respect is buttressed by an examination 
of appellees’ attempt to justify, and provide a reasonable 
basis for, their refusal to consent to the sublease (Br., 
pp. 10-13). Appellees point out that if Toulmin had ap- 
proved the sublease and International had dissolved be- | 
cause of its financial insolvency, there would have been | 
no responsible entity that the landlords could have looked 
to for any breach of the covenants of the lease (Br., p. 
11). But this would have been equally true if Interna- | 
tional had dissolved and Toulmin had not approved the | 
sublease—in any event, it is International’s financial dif- | 
ficulty that is the source of the problem and not the sub- 
lease which could only have improved the situation by | 
guaranteeing payment of rent from a responsible sub- | 
tenant. If International had defaulted on its lease, ap- | 
pellees’ obligations under that lease would have ceased |, 
whether or not a sublease had been executed. And Inter- | 
national had contracted with the proposed sublessee to 
make rental payments directly to the landlord (J.A. 42- 
43), so that appellees’ concern with the transaction is 
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especially difficult to understand. Appellees point out 
that they were “obviously concerned with having a tenant 
who would remain in the property and pay the rent.” 
(Br., p. 12). This purpose could have been achieved by 
consenting to the sublease and without the necessity of 
having to incur any additional obligations or lose any 
rights which existed under the primary lease. 

Finally, appellees contend that Toulmin acted reason- 
ably ‘‘whether or not this Court finds that his objec- 
tions to the sublease were legally substantial * ° °.’’ 
(Br., p. 13). But appellees thus seek to change their 
obligation to act in a reasonable manner to a simple re- 
quirement of good faith. If their covenant not to with- 
hold consent unreasonably is to be read fairly, their con- 
duct must be tested by an objective standard. 


CONCLUSION 


For the above reasons, and those stated in our main 
brief, we respectfully submit that the judgment below-be 
reversed and the cause be remanded with instructions to 
enter judgment for the United States on Counts 1 and 2 
of the complaint.. 


GEORGE COCHRAN DovB, 
Assistant Attorney General, 
OLIVER GASCH, 
United States Attorney, 


MELVIN RICHTER, 
BERNARD CEDARBAUM, 
Attorneys, 
Department of Justice. 
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